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1 .  S U M M A R Y :  ( 1 )  W h e t h e r  a  f e d e r a l  h a b e a s  c o u r t  r e v i e w i n g  a  
s t a t e  c o u r t ' s  d e t e r m i n a t i o n  o f  t h e  v o l u n t a r i n e s s  o f  a  d e f e n d a n t ' s  
- - - - - - - . . . . . . , ,  
c o n f e s s i o n  m u s t  a c c o r d  a  p r e s u m p t i o n  o f  c o r r e c t n e s s  u n d e r  2 8  
U . S . C .  § 2 2 5 4 ( d )  t o  t h e  s t a t e  c o u r t ' s  i n f e r e n c e s  a s  t o  t h e  d e f e n d -
•  a n t ' s  s t a t e  o f  m i n d .  (  2 )  W h e t h e r  p e t r  ' s  c o n f e s s  i o n  w a s  v o l u n -
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- f 1  / f ~  l =  J o ~ +  1 ~  L , J . .  - f , ~ e  Y e ' S ~  f L e A . e _  
- - c o , w i c f r t J < - t  6 1 )  ~ - - w t ( /  k  a l - l e - w . J  , . t , o  ~ e . _  
--
- 2  -
t a r y .  
2 .  F A C T S  A N D  P R O C E E D I N G S  B E L O W :  P e t r  w a s  c o n v i c t e d  i n  N e w  
J e r s e y  s t a t e  c o u r t  o f  t h e  m u r d e r  o f  a  y o u n g  w o m a n .  C o n s i d e r a b l e  
c i r c u m s t a n t i a l  e v i d e n c e  i m p l i c a t e d  p e t r ;  i n  a d d i t i o n ,  t h e  S t a t e  
i n t r o d u c e d  p e t r ' s  t a p e d  c o n f e s s i o n  i n t o  e v i d e n c e  a t  t r i a l .  T h i s  
c o n f e s s i o n  w a s  o b t a i n e d  t h r o u g h  c u s t o d i a l  p o l i c e  i n t e r r o g a t i o n .  
A c c o r d i n g  t o  p e t r ,  t h e  i n t e r r o g a t i n g  o f f i c e r  o b t a i n e d  t h e  c o n f e s -
s i o n  b y  m a k i n g  f a l s e  p r o m i s e s ,  l y i n g  a b o u t  t h e  e v i d e n c e  a g a i n s t  
p e t r ,  a n d  u s i n g  p s y c h o l o g i c a l  c o e r c i o n .  T h e  s t a t e  t r  i  a  1  c o  u  r  t  
r e f u s e d  t o  s u p p r e s s  t h e  c o n f e s s i o n .  O n  a p p e a l ,  a  t h r e e - j u d g e  
p a n e l  o f  t h e  A p p e l l a t e  D i v i s i o n  o f  t h e  N e w  J e r s e y  S u p e r i o r  C o u r t  
r e v e r s e d  u n a n i m o u s l y  o n  t h e  g r o u n d  t h a t  t h e  c o n f e s s i o n  w a s  o b -
t a i n e d  b y  t h e  u s e  o f  " p s y c h o l o g i c a l  p r e s s u r e "  i n  v i o l a t i o n  o f  
p e t r ' s  r i g h t  t o  d u e  p r o c e s s .  T h e  N e w  J e r s e y  S u  
4 - 3  d e c i s i o n ,  r e v e r s e d  t h e  A p p e l l a t e  D i v i s i o n  a n d  r e i n s t a t e d  t h e  
-
c o n v i c t i o n .  T h e  c o u r t  s t a t e d  t h e  a p p r o p r i a t e  l e g a l  s t a n d a r d :  
" E v e r y  c a s e  m u s t  t u r n  o n  i t s  p a r t i c u l a r  f a c t s .  I n  
d e t e r m i n i n g  t h e  i s s u e  o f  v o l u n t a r i n e s s ,  a n d  w h e t h e r  a  
s u s p e c t ' s  w i l l  h a s  b e e n  o v e r b o r n e ,  a  c o u r t  s h o u l d  a s -
s e s s  t h e  t o t a l i t y  o f  a l l  t h e  s u r r o u n d i n g  c i r c u m s t a n c e s .  
I t  s h o u l d  c o n s i d e r  t h e  c h a r a c t e r i s t i c s  o f  t h e  s u s p e c t  
a n d  t h e  a  e  t a  i  1  s  o f  t h e  i n t e r  r  o g  a t  i o n  .  "  3  8  8  A  •  2  d  ,  a  t  
2 2 3 .  
T h e  c o u r t  t h e n  p r o c e e d e d  t o  m a k e  s u b s i d i a r y  f i n d i n g s  o n  t h e  r e l e -
' "  
v a n t  f a c t o r s ,  a n d  a p p l y i n g  t h e  " t o t a l i t y  o f  t h e  c i r c u m s t a n c e s "  
s t a n d a r d ,  d e t e r m i n e d  t h a t  t h e  p o l i c e  i n t e r r o g a t i o n  d i d  n o t  Q v e r -
b e a r  p e t r ' s  w i l l .  T h e  c o u r t  h e l d  t h a t  " t h e  i n t e r r o g a t i o n  i n  t h i s  
- - - - - - - - -
c a s e  d i d  n o t  e x c e e d  t h e  p r o p e r  b o u n d s  a n d  t h a t  t h e  v o l u n t a r i n e s s  
o f  d e f e n d a n t ' s  c o n f e s s i o n  c o u l d  p r o p e r l y  h a v e  b e e n  d e t e r m i n e d  b y  
t h e  t r i a l  c o u r t  t o  b e  e s t a b l i s h e d  b e y o n d  a  r e a s o n a b l e  d o u b t . "  
--
- 3  -
3 8 8  A . 2 d ,  a t  2 2 4 .  
P e t r  t h e n  p e t i t i o n e d  f o r  a  w r i t  o f  h a b e a s  c o r p u s  i n  t h e  D C  
( N J ,  B i s s e l l ,  J . ) .  T h e  D C  h e l d  t h a t ,  b a s e d  o n  i t s  i n d e p e n d e n t  
r e v i e w  o f  t h e  e v i d e n c e ,  i n c l u d i n g  t h e  t a p e  o f  t h e  c o n f e s s i o n ,  
p e t r ' s  w i l l  w a s  n o t  " o v e r b o r n e "  b y  t h e  p o l i c e  o f f i c e r ' s  q u e s t i o n -
i n g .  T h e  D C  t h e r e f o r e  d e n i e d  t h e  w r i t .  
T h e  C A 3  a f f i r m e d .  T h e  C A 3  h e l d  t h a t  t  s t a t e  c o u r t ' s  f a c -
t u a l  f  i  
a t  t h e  t '  f  h i s  
-
u n d e r  2 8  
- - - - - 7  
U . S . C .  § 2 2 5 4 ( d ) ,  a n d  t h a t  t h e  C A 3 ' s  r e v i e w  w a s  l i m i t e d  t o  d e t e r -
m i n i n g  w h e t h e r  t h e  s t a t e  c o u r t  a p p l i e d  t h e  p r o p e r  l e g a l  t e s t  a n d  
w h e t h e r  t h e  f a c t u a l  c o n c l u s i o n s  r e a c h e d  b y  t h e  s t a t e  c o u r t  w e r e  
s u p p o r t e d  o n  t h e  r e c o r d  a s  a  w h o l e .  T h e  C A 3  b a s e d  t h i s  h o l d i n g  
o n  i t s  r e a d i n g  o f  P a t t e r s o n  v .  C u y l e r ,  7 2 9  F . 2 d  9 2 5  ( C A 3  1 9 8 4 ) ,  
a n d  o n  r e c e n t  S u p r e m e  C o u r t  c a s e s  i n c l u d i n g  P a t t o n  v .  Y o u n t ,  1 0 4  
S .  C t .  2 8 8 5  ( 1 9 8 4 ) ;  R u s h e n  v .  S p a i n ,  1 0 4  s .  C t .  4 5 3  ( 1 9 8 3 ) ;  M a g -
_ g j _ Q _  v .  F u l f o r d ,  1 0 3  S .  C t .  2 2 6 1  ( 1 9 8 3 ) ,  M a r s h a l l  v .  L o n b e r g e r ,  
4 5 9  U . S .  4 2 2  ( 1 9 8 3 ) ,  a n d  S u m n e r  v .  M a t a ,  4 5 5  U . S .  5 9 1  ( 1 9 8 2 ) .  
T h e  C A 3  e x p l a i n e d  t h a t  i n  d e t e r m i n i n g  w h e t h e r  a  c o n f e s s i o n  i s  
v o l u n t a r y ,  a  c o u r t  m u s t  m a k e  t h r e e  d e t e r m i n a t i o n s .  F i r s t ,  t h e  
c o u r t  m u s t  f i n d  t h e  s u b s i d i a r y  f a c t s  o n  w h i c h  t h e  u l t i m a t e  c o n -
c l u s i o n  m u s t  b e  b a s e d - - t h e  c i r c u m s t a n c e s  s u r r o u n d i n g  t h e  d e f e n d -
a n t ' s  c o n f e s s i o n .  S e c o n d ,  t h e  c o u r t  m u s t  d r a w  a n  i n f e r e n c e  a s  t o  
t h e  e f f e c t  t h a t  t h o s e  s u r r o u n d i n g  c i r c u m s t a n c e s  h a d  o n  t h e  d e -
f e n d a n t ' s  m e n t a l  p r o c e s s e s .  T h i r d ,  t h e  c o u r t  m u s t  d e t e r m i n e  
w h e t h e r  t h e  m e n t a l  p r o c e s s e s  t h a t  l e d  t h e  d e f e n d a n t  t o  c o n f e s s  
w e r e  s u c h  t h a t  t h e  c o n f e s s i o n  w a s  " v o l u n t a r y "  w i t h i n  t h e  c o n s t i -
. ,  
-
-
- 4  -
t u t i o n a l  s t a n d a r d .  T h e  C A 3  c o n c l u d e d  t h a t  b o t h  t h e  f i n d i n g s  o f  
s u b s i d i a r y  f a c t s  a n d  t h e  i n f e r e n c e  a s  t o  t h e  d e f e n d a n t ' s  s t a t e  o f  
m i n d  a r e  f a c t u a l  d e t e r m i n a t i o n s  t o  w h i c h  t h e  h a b e a s  c o u r t  m u s t  
d e f e r .  I n  t h e  p r e s e n t  c a s e ,  t h e  N e w  J e r s e y  S u p r e m e  C o u r t  s t a t e d  
a  n u m b e r  o f  s u b s i d i a r y  f a c t u a l  c o n c l u s i o n s  a n d  t h e n  d e t e r m i n e d ,  
o n  t h e  b a s i s  o f  t h e s e  f i n d i n g s ,  t h a t  p e t r ' s  c o n f e s s i o n  w a s  t h e  
p r o d u c t  o f  h i s  f r e e  w i l l  r a t h e r  t h a n  o f  p s y c h o l o g i c a l  c o e r c i o n .  
T h e  C A 3  c o n c l u d e d  t h a t  a l l  t h e s e  d e t e r m i n a t i o n s  w e r e  f a i r l y  s u p -
p o r t e d  b y  t h e  r e c o r d  a s  a  w h o l e  a n d  t h e r e f o r e  m u s t  b e  p r e s u m e d  
c o r r e c t .  
J u d g e  G i b b o n s  d i s s e n t e d .  
H e  a r g u e d  t h a t  o n l y  t h e  s t a t e  
c o u r t ' s  f i n d i n g s  o f  s u b s i d i a r y  f a c t s  a r e  e n t i t l e d  t o  a  p r e s u m p -
t i o n  o f  c o r r e c t n e s s  u n d e r  § 2 2 5 4 { d ) .  T h e  h a b e a s  c o u r t  i n d e p e n d -
e n t l y  m u s t  e v a l u a t e  t h e  r e c o r d  t o  d e t e r m i n e  w h e t h e r ,  g i v e n  t h o s e  
s u b s i d i a r y  f a c t s ,  t h e  d e f e n d a n t ' s  c o n f e s s i o n  w a s  v o l u n t a r y .  
J u d g e  G i b b o n s  a s s e r t e d  t h a t  t h e  m a j o r i t y ' s  h o l d i n g  i s  c o n t r a r y  t o  
4 8  y e a r s  o f  S u p r e m e  C o u r t  p r e c e d e n t  a n d  t o  t h e  d e c i s i o n s  o f  e i g h t  
F e d e r  a l  C i r c u i t s  h o l d i n g  t h a t  t h e  u l t i m a t e  i s s u e  o f  t h e  v o l u n -
t a r i n e s s  o f  a  c o n f e s s i o n  i s  a  q u e s t i o n  o f  l a w .  J u d g e  G i b b o n s  
d i s t i n g u i s h e d  P a t t o n  v .  Y o u n t  o n  t h e  g r o u n d  t h a t  t h e  q u e s t i o n  
w h e t h e r  a  j u r o r  i s  b i a s e d  r e q u i r e s  a n  a s s e s s m e n t  o f  a n  i n d i v i d -
u a l ' s  p r e s e n t  s t a t e  o f  m i n d ,  w h i l e  t h e  q u e s t i o n  w h e t h e r  a  c o n f e s -
s i o n  w a s  v o l u n t a r y  r e q u i r e s  a  d r a w i n g  o f  i n f e r e n c e s  f r o m  p a s t  
e v e n t s  a n d  c i r c u m s t a n c e s .  T h e  r e v i e w i n g  c o u r t  i s  a s  c a p a b l e  o f  
d r a w i n g  t h o s e  i n f e r e n c e s  f r o m  t h e  c o l d  f a c t s  a s  i s  t h e  t r i a l  
c o u r t  .  
3 .  C O N T E N T I O N S :  P e t r :  
{ l )  T h e  C A 3  e r r e d  i n  h o l d i n g  t h a t  
--
- 5  -
t h e  q u e s t i o n  w h e t h e r  p e t r ' s  c o n f e s s i o n  w a s  v o l u n t a r y  i s  a  q u e s -
t i o n  o f  f a c t  s u b j e c t  t o  a  p r e s u m p t i o n  o f  c o r r e c t n e s s  u n d e r  2 8  
u . s . c .  § 2 2 5 4 ( d ) .  I n  o r d e r  t o  r e t a i n  f e d e r a l  r e v i e w  o f  v o l u n t a r i -
n e s s  q u e s t i o n s ,  t h e  C o u r t  m u s t  m a k e  c l e a r  t h a t  t h e  d e f e n d a n t ' s  
s t a t e  o f  m i n d  a n d  t h e  u l t i m a t e  q u e s t i o n  o f  v o l u n t a r i n e s s  a r e  
m i x e d  q u e s t i o n s  o f  l a w  a n d  f a c t  t o  w h i c h  2 8  u . s . c .  § 2 2 5 4 ( d )  d o e s  
n o t  a p p l y .  
( 2 )  P e t r ' s  c o n f e s s i o n  w a s  n o t  v o l u n t a r y ,  b e c a u s e  i t  
w a s  o b t a i n e d  b y  p o l i c e  p r a c t i c e s  t h a t  e m p l o y e d  d e c e i t  a n d  f a l s e  
p r o m i s e s  a n d  t h a t  o p e r a t e d  t o  o v e r b e a r  p e t r ' s  w i l l .  
R e s p :  ( 1 )  T h e  p r e s u m p t i o n  o f  c o r r e c t n e s s  o f  2 8  U . S . C .  
§ 2 2 5 4 ( d )  a p p l i e s  t o  t h e  f a c t u a l  a s p e c t s  o f  a  v o l u n t a r i n e s s  d e t e r -
m i n a t i o n ,  i n c l u d i n g  " p s y c h o l o g i c a l  f a c t s " - - t h a t  i s ,  i n f e r e n c e s  
d r a w n  f r o m  h i s t o r i c a l  f a c t s  r e g a r d i n g  t h e  d e f e n d a n t ' s  s t a t e  o f  
m i n d .  ( 2 )  U n d e r  t h e  t o t a l i t y  o f  t h e  c i r c u m s t a n c e s ,  p e t r ' s  c o n -
f e s s i o n  w a s  t h e  p r o d u c t  o f  a  f r e e  a n d  r a t i o n a l  i n t e l l e c t  a n d  w a s  
t h e r e f o r e  a d m i s s i b l e .  
4 .  D I S C U S S I O N :  I n  C o l u m b e  v .  C o n n e c t i c u t ,  3 6 7  U . S .  5 6 8  
( 1 9 6 1 )  ( o p i n i o n  o f  F r a n k f u r t e r ,  J . ) ,  J u s t i c e  F r a n k f u r t e r  i n d i c a t -
e d  t h a t  i n  r e v i e w i n g  a  d e t e r m i n a t i o n  o f  t h e  v o l u n t a r i n e s s  o f  a  
c o n f e s s i o n ,  i n f e r e n c e s  a s  t o  t h e  a c c u s e d ' s  s t a t e  o f  m i n d  s h o u l d  
n o t  b e  t r e a t e d  a s  d e t e r m i n a t i o n s  o f  f a c t :  
" T h e  s e c o n d  a n d  t h i r d  p h a s e s  o f  t h e  i n q u i r y - -
d e t e r m i n a t i o n  o f  h o w  t h e  a c c u s e d  r e a c t e d  t o  t h e  e x t e r -
n a l  f a c t s ,  a n d  o f  t h e  l e g a l  s i g n i f i c a n c e  o f  h o w  h e  
r e a c t e d - - a l t h o u g h  d i s t i n c t  a s  a  m a t t e r  o f  a b s t r a c t  
a n a l y s i s ,  b e c o m e  i n  p r a c t i c a l  o p e r a t i o n  i n e x t r i c a b l y  
i n t e r w o v e n .  • • •  T h e  n o t i o n  o f  ' v o l u n t a r i n e s s '  i s  
i t s e l f  a n  a m p h i b i a n .  I t  p u r p o r t s  a t  o n c e  t o  d e s c r i b e  
a n  i n t e r n a l  p s y c h i c  s t a t e  a n d  t o  c h a r a c t e r i z e  t h a t  
s t a t e  f o r  l e g a l  p u r p o s e s .  S i n c e  t h e  c h a r a c t e r i z a t i o n  
i  s  t h e  v  e  r  y  i  s  s u e  "  t o  r e v i e w  w  h  i  c h  t h  i  s  C o  u  r  t  s  i  t s  ,  "  
t h e  m a t t e r  o f  d e s c r i p t i o n ,  t o o ,  i s  n e c e s s s a r  i  l y  o p e n  
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" N o  m o r e  r e s t r i c t e d  s c o p e  o f  r e v i e w  w o u l d  s u f f i c e  
a d e q u a t e l y  t o  p r o t e c t  f e d e r a l  c o n s  t i  t u t  i o n  a l  r i g h t s .  
F o r  t h e  m e n t a l  s t a t e  o f  i n v o l u n t a r i n e s s  u p o n  w h i c h  t h e  
d u e  p r o c e s s  q u e s t i o n  t u r n s  c a n  n e v e r  b e  a f f i r m a t i v e l y  
e s t a b l i s h e d  o t h e r  t h a n  c i r c u m s t a n t i a l l y - - t h a t  i s ,  b y  
i n f e r e n c e ;  a n d  i t  c a n n o t  b e  c o m p e t e n t  t o  t h e  t r i e r  o f  
f a c t  t o  p r e c l u d e  o u r  r e v i e w  s i m p l y  b y  d e c l i n i n g  t o  d r a w  
i n f e r e n c e s  w h i c h  t h e  h i s t o r i c a l  f a c t s  c o m p e l . "  3 6 7  
U . S . ,  a t  6 0 4 - 6 0 5  ( c i t a t i o n s  o m i t t e d ) .  
T h i s  a n a l y s i s ,  a l t h o u g h  p r e s e n t e d  i n  a  c a s e  i n v o l v i n g  d i r e c t  
r e v i e w  o f  a  c o n v i c t i o n ,  s e e m s  t o  c o n t r a d i c t  t h e  d e c i s i o n  b e l o w .  
O n  t h e  o t h e r  h a n d ,  J u s t i c e  F r a n k f u r t e r  a d d e d  t h a t  " G r e a t  w e i g h t ,  
o f  c o u r s e ,  i s  t o  b e  a c c o r d e d  t o  t h e  i n f e r e n c e s  w h i c h  a r e  d r a w n  b y  
t h e  s t a t e  c o u r t s .  I n  a  d u b i o u s  c a s e ,  i t  i s  a p p r o p r i a t e ,  w i t h  d u e  
r e g a r d  t o  f e d e r a l - s t a t e  r e l a t i o n s ,  t h a t  t h e  s t a t e  c o u r t ' s  d e t e r -
m i n a t i o n  s h o u l d  c o n t r o l . "  I d . ,  a t  6 0 5 .  
T h i s  C o u r t  p r e v i o u s l y  h a s  d e n i e d  c e r t  t o  c o n s i d e r  t h e  p r o p e r  
s t a n d a r d  o f  r e v i e w  i n  f e d e r a l  h a b e a s  p r o c e e d i n g s  o f  s t a t e  c o u r t  
d e t e r m i n a t i o n s  o f  " v o l u n t a r i n e s s . "  S e e  J u r e k  v .  E s t e l l e ,  6 2 3  
F  •  2  d  9  2  9  (  C A  5  1 9  8  0  )  ,  c  e  r  t  .  d e  n  i  e  d  ,  4  5  0  U  •  S  .  1 0  1 4  (  1 9  8  1 )  .  I n  h i  s  
d i s s e n t  f r o m  d e n i a l  o f  c e r t  i n  J u r e k ,  J u s t i c e  R e h n q u i s t  n o t e d  
t h a t "  [ t ] h e  d e c i s i o n  b e l o w  r e v e a l s  t r e m e n d o u s  c o n f u s i o n  a s  t o  t h e  
p r o p e r  s t a n d a r d  o f  r e v i e w  i n  a  f e d e r a l  h a b e a s  p r o c e e d i n g  a f t e r  a  
j u r y ,  a  s t a t e  t r i a l  c o u r t ,  a  s t a t e  a p p e l l a t e  c o u r t ,  a n d  a  f e d e r a l  
d i s t r i c t  c o u r t  h a v e  d e t e r m i n e d  a  c o n f e s s i o n  t o  b e  v o l u n t a r y . "  
4 5 0  U . S . ,  a t  1 0 1 8 .  T h e  d e c i s i o n  b e l o w  s u g g e s t s  t h a t  t h e  c o n f u -
s i o n  p e r s i s t s .  
5 .  R E C O M M E N D A T I O N :  I  r e c o m m e n d  g r a n t i n g  c e r t .  
T h e r e  i s  a  r e s p o n s e .  
J a n u a r y  4 ,  1 9 8 5  
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1 s t  D R A F T  
e :  T h e  C h i e f  J u s t i c e  
J u s t i c e  B r e n n a n  
J u s t i c e  M a r s h a l l  
J u s t i c e  B l a c k m u n  
J u s t i c e  P o w e l l  
J u s t i c e  R e h n q u i s t  
J u s t i c e  S t e v e n s  
J u s t i c e  O ' C o n n o r  
F r o m :  J u s t i c e  W h i t e  
.  f D  1 3  m a s  
C i r c u l a t e d :  _ _ _ _ _ _ _  _  
R e c i r c u l a t e d :  _ _ _ _ _ _ _ _ _  _  
S U P R E M E  C O U R T  O F  T H E  U N I T E D  S T A T E S  
F R A N K  M .  M I L L E R ,  J R .  v .  P E T E R  J .  F E N T O N ,  
S U P E R I N T E N D E N T ,  R A H W A Y  S T A T E  
P R I S O N ,  E T  A L .  
O N  P E T I T I O N  F O R  W R I T  O F  C E R T I O R A R I  T O  T H E  U N I T E D  
S T A T E S  C O U R T  O F  A P P E A L S  F O R  T H E  T H I R D  C I R C U I T  
N o .  8 4 - 5 7 8 6 .  D e c i d e d  F e b r u a r y - ,  1 9 8 5  
J U S T I C E  W H I T E ,  d i s s e n t i n g .  
W h e n  a  f e d e r a l  c o u r t  r e v i e w s  a  s t a t e  c o n v i c t i o n  i n  a  h a b e a s  
c o r p u s  p r o c e e d i n g ,  t h e  s t a t e  c o u r t ' s  f a c t u a l  d e t e r m i n a t i o n s ,  
s u b j e c t  t o  e x c e p t i o n s ,  " s h a l l  b e  p r e s u m e d  t o  b e  c o r r e c t . "  2 8  
U .  S .  C .  §  2 2 5 4 ( d ) .  D e t e r m i n i n g  w h i c h  s t a t e - c o u r t  c o n c l u -
s i o n s  t h i s  p r e s u m p t i o n  a p p l i e s  t o  h a s  b e e n  a  c o n t i n u i n g  s t r u g -
g l e .  T h i s  c a s e  p r e s e n t s  a  s p e c i f i c ,  b u t  i m p o r t a n t ,  e x a m p l e :  a  [  
s t a t e  c o u r t ' s  d e t e r m i n a t i o n  t h a t  a  c o n f e s s i o n  w a s  v o l u n t a r y .  
P e t i t i o n e r  c o n f e s s e d  t o  a n d  w a s  c h a r g e d  w i t h  m u r d e r .  
T h e  t r i a l  j u d g e  d e t e r m i n e d  t h a t  t h e  c o n f e s s i o n  h a d  b e e n  v o l -
u n t a r y  a n d  a  t a p e - r e c o r d i n g  o f  i t  w a s  i n t r o d u c e d  a t  t r i a l .  
P e t i t i o n e r  w a s  c o n v i c t e d ,  b u t  t h e  a p p e l l a t e  c o u r t  r e v e r s e d  o n  
t h e  g r o u n d  t h a t  t h e  c o n f e s s i o n  s h o u l d  n o t  h a v e  b e e n  a d m i t -
t e d .  I t  c o n s i d e r e d  t h e  c o n f e s s i o n  t h e  i n v o l u n t a r y  r e s u l t  o f  
" i n t e n s e  a n d  m i n d - b e n d i n g  p s y c h o l o g i c a l  c o m p u l s i o n "  b y  t h e  
i n t e r r o g a t o r .  A p p .  t o  P e t .  f o r  C e r t .  3 8 a .  I n  t u r n ,  t h e  S t a t e  
S u p r e m e  C o u r t ,  b y  a  v o t e  o f  4 - 3 ,  a l s o  r e v e r s e d ,  r e i n s t a t i n g  
t h e  c o n v i c t i o n .  7 6  N .  J .  3 9 2  ( 1 9 7 8 ) .  E v a l u a t i n g  t h e  c o n f e s -
s i o n  i n  l i g h t  o f  t h e  " t o t a l i t y  o f  t h e  c i r c u m s t a n c e s , "  i n c l u d i n g  
" t h e  c h a r a c t e r i s t i c s  o f  t h e  s u s p e c t  a n d  t h e  d e t a i l s  o f  t h e  i n -
t e r r o g a t i o n , "  i d . ,  a t  4 0 2 ,  t h e  c o u r t  c o n c l u d e d  t h a t  p e t i t i o n e r ' s  
w i l l  h a d  n o t  b e e n  o v e r b o r n e .  
P e t i t i o n e r  t h e n  s o u g h t  a  w r i t  o f  h a b e a s  c o r p u s  f r o m  t h e  
F e d e r a l  D i s t r i c t  C o u r t  f o r  t h e  D i s t r i c t  o f  N e w  J e r s e y .  T h a t  
c o u r t  a l s o  h e l d  t h a t  t h e  c o n f e s s i o n  w a s  v o l u n t a r y ,  a n d  d e n i e d  
t h e  w r i t .  A  d i v i d e d  p a n e l  o f  t h e  C o u r t  o f  A p p e a l s  f o r  t h e  
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p r e v i o u s  h o l d i n g  r e a c h i n g  t h e  s a m e  r e s u l t  w i t h  r e g a r d  t o  
w a i v e r  o f  M i r a n d a  r i g h t s ,  P a t t e r s o n  v .  C u y l e r ,  7 2 9  F .  2 d  9 2 5  
( C A 3  1 9 8 4 ) ,  i t  h e l d  t h a t  a  f i n d i n g  t h a t  a  c o n f e s s i o n  w a s  v o l u n -
t a r y  i s  s u b j e c t  t o  t h e  p r e s u m p t i o n  o f  c o r r e c t n e s s .  T h e  c o u r t  
a c k n o w l e d g e d  t h a t  " s t a t e  c o u r t  d e t e r m i n a t i o n s  o f  s t a t e  o f  
m i n d  w i l l  f r e q u e n t l y  b e  d i s p o s i t i v e ,  i f  g i v e n  d e f e r e n c e  b y  t h e  
f e d e r a l  c o u r t s  i n  h a b e a s  c o r p u s  p r o c e e d i n g s , "  b u t  c o n s i d e r e d  
s u c h  d e f e r e n c e  m a n d a t e d  b y  r e c e n t  c a s e s  f r o m  t h i s  C o u r t  
r e f l e c t i n g  " a  p o l i c y  d e c i s i o n  . . .  t o  l i m i t  t h e  s c o p e  o f  f e d e r a l  
s u p e r v i s i o n  o f  t h e  i n t e r r o g a t i o n  p r o c e s s . "  7 4 1  F .  2 d ,  a t  
1 4 6 4 - 1 4 6 5 .  T u r n i n g  t o  t h i s  c a s e ,  t h e  C o u r t  o f  A p p e a l s  h e l d  
t h a t  t h e  s t a t e  c o u r t ' s  c o n c l u s i o n  t h a t  p e t i t i o n e r ' s  c o n f e s s i o n  
w a s  t h e  p r o d u c t  o f  h i s  f r e e  w i l l  r a t h e r  t h a n  p s y c h o l o g i c a l  
c o e r c i o n  w a s  s u p p o r t e d  b y  t h e  r e c o r d  a s  a  w h o l e  a n d  w a s  
t h e r e f o r e  p r e s u m p t i v e l y  c o r r e c t .  T h e  d i s s e n t i n g  j u d g e  a r -
g u e d  t h a t ,  w h i l e  f i n d i n g s  o f  u n d e r l y i n g  h i s t o r i c a l  f a c t  a r e  p r e -
s u m p t i v e l y  c o r r e c t ,  c o n c l u s i o n s  a s  t o  s t a t e  o f  m i n d  a r e  n o t .  
T h a t  t h i s  i s s u e  i s  a  , d i f f i c u l t  -~ e  i s  a m p l y  r e f l e c t e d  b y  t h e  
d i v i s i o n  o n  t h e  p a n e l  a n d  b y  t h e  l e n g t h y  a n d  c a r e f u l  d i s c u s -
s i o n  i n  b o t h  o p i n i o n s .  P a r t  o f  t h e  p r o b l e m ,  a s  t h e  d i s a g r e e -
m e n t  b e l o w  i n d i c a t e s ,  i s  t h e  p r e s e n c e  o f  c o n f l i c t i n g  s i g n a l s  
f r o m  t h i s  C o u r t .  T h e  a p p r o a c h  t a k e n  b y  t h e  C o u r t  o f  
A p p e a l s  c a n n o t  b e  r e c o n c i l e d  w i t h  c e r t a i n  o l d e r  c a s e s  f r o m  
t h i s  C o u r t .  F o r  e x a m p l e ,  i n  D a v i s  v .  N o r t h  C a r o l i n a ,  3 8 4  
U .  S .  7 3 7 ,  7 4 1 - 7 4 2  ( 1 9 6 6 ) ,  a  h a b e a s  c a s e ,  w e  s t a t e d  t h a t  " [ i ] t  
i s  o u r  d u t y  i n  .  .  .  c a s e s  d e a l i n g  w i t h  t h e  q u e s t i o n  w h e t h e r  a  
c o n f e s s i o n  w a s  i n v o l u n t a r i l y  g i v e n ,  t o  e x a m i n e  t h e  e n t i r e  
r e c o r d  a n d  m a k e  a n  i n d e p e n d e n t  d e t e r m i n a t i o n "  w h e t h e r  t h e  
d e f e n d a n t ' s  w i l l  h a d  b e e n  o v e r b o r n e . "  N o r  h a s  t h e  C o u r t  
t r e a t e d  s t a t e - c o u r t  f i n d i n g s  o f  v o l u n t a r i n e s s  a s  f a c t u a l  d e t e r -
m i n a t i o n s  t o  w h i c h  i t  m u s t  d e f e r  i n  d i r e c t  a p p e a l s .  E .  g . ,  
M i n c e y  v .  A r i z o n a ,  4 3 7  U .  S .  3 8 5 ,  3 9 8  ( 1 9 7 8 ) ;  i d . ,  a t  4 0 7  
( R E H N Q U I S T ,  J . ,  d i s s e n t i n g )  ( o b j e c t i n g  t o  f a i l u r e  t o  d e f e r ) ;  
C u l o m b e  v .  C o n n e c t i c u t ,  3 6 7  U .  S .  5 6 8 ,  6 0 4 - 6 0 6  ( 1 9 6 1 )  ( o p i n -
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A p p e a l s '  a p p r o a c h  d r a w s  o b v i o u s  s u p p o r t  f r o m  r e c e n t  d e c i -
s i o n s  b y  t h i s  C o u r t ,  n o t a b l y  t h o s e  a p p l y i n g §  2 2 5 4 ( d )  t o  s t a t e  
t r i a l  c o u r t  f i n d i n g s  o f  j u r o r  b i a s .  S e e  W a i n w r i g h t  v .  W i t t ,  
- - U . S .  - - ( 1 9 8 5 ) ;  P a t t o n  v .  Y o u n t ,  4 6 7  U . S .  - -
( 1 9 8 4 ) ;  R u s h e n  v .  S p a i n ,  4 6 4  U .  S .  - - ( 1 9 8 3 ) .  S e e  a l s o  
M a r s h a l l  v .  L o n b e r g e r ,  4 5 9  U .  S .  5 9 1  ( 1 9 8 3 ) ;  S u m n e r  v .  
M a t a ,  4 5 5  U .  S .  5 9 1  ( 1 9 8 2 ) .  
N o t  s u r p r i s i n g l y ,  t h e  C o u r t s  o f  A p p e a l s  h a v e  t a k e n  a  v a r i -
e t y  o f  a p p r o a c h e s .  S o m e  h a v e  m d e p e n  e n t l y  a n d  f r e e l y  
r e v ~ r d  w i t h o u t  d i s c u s s i n g  §  2 2 5 4 ( d ) .  E .  g . ,  
H o l l e m a n  v .  D u c k w o r t h ,  7 0 0  F .  2 d  3 9 1 ,  3 9 6 - 3 9 7  ( C A 7  1 9 8 3 ) .  
S e e  a l s o  U n i t e d  S t a t e s  v .  C a s t a n e d a - C a s t a n e d a ,  7 2 9  F .  2 d  
1 3 6 0 ,  1 3 6 2 - 1 3 6 3  ( C A l l  1 9 8 4 ) ;  U n i t e d  S t a t e s  v .  R o b e r t s o n ,  
6 9 8  F .  2 d  4 4 8 ,  4 5 5  ( C A D C  1 9 8 3 )  ( b o t h  d i r e c t  a p p e a l s  f r o m  
f e d e r a l  c o n v i c t i o n s ) .  A  F i f t h  C i r c u i t  p a n e l  r e c e n t l y  
c o n c l u d e d  t h a t ,  w h i l e  t h e  p r e c e d e n t s  w e r e  " a m b i g u o u s  a n d  
p o t e n t i a l l y  c o n f l i c t i n g , "  v o l u n t a r i n e s s  i s  a  m i x e  q u e s t i o n  o f  
l a w  a n d  f a c t .  T h e  p r e s u m p t i o n  a p p l i e s  o n l y  t o  d e t e r m i n a -
t i o~ s t o r i c a l  f a c t :  w h o  d i d  w h a t  w h e n .  B r a n t l e y  v .  
M c K a s k l e ,  7 2 2  F .  2 d  1 8 7 ,  1 8 8  ( 1 9 8 4 ) .  A c c o r d ,  P a x t o n  v .  
J a r v i s ,  7 3 5  F .  2 d  1 3 0 6 ,  1 3 0 8  ( C A l l  1 9 8 4 ) ;  J o h n s o n  v .  H a l l ,  
6 0 5  F .  2 d  5 7 7 ,  5 8 1 - 5 8 3  ( C A l  1 9 7 9 ) ;  M a n c u s i  v .  U n i t e d  S t a t e s  
e x  r e l .  C l a y t o n ,  4 5 4  F .  2 d  4 5 4 ,  4 5 6  ( C A 2 ) ,  c e r t .  d e n i e d ,  4 0 6  
U .  S .  9 7 7  ( 1 9 7 2 ) ;  s e e  a l s o  U n i t e d  S t a t e s  v .  C h a r l t o n ,  5 6 5  
F .  2 d  8 6 ,  8 8 - 8 9  ( C A 6  1 9 7 7 )  ( d i r e c t  a p p e a l ) ,  c e r t .  d e n i e d ,  4 3 4  
u .  s .  1 0 7 0  ( 1 9 7 8 )  .  
I n  t h e  p r e s e n t  c a s e ,  a s  i n  P a t t e r s o n  v .  C u y l e r ,  s u p r a ,  t h e  
T h i r d  C i r c u i t  a l s o  l a b e l e d  t h i s  a  " m i x e d  q u e s t i o n  o f  l a w  a n d  
f a c t . "  B u t  i t  h e l d  t h a t  t h e  p r e s u m p t i o n  a p p l i e s  t o  m i x e d  
q u e s t i o n s .  7 4 1  F .  2 d ,  a t  1 4 6 2 .  O t h e r  c o u r t s ,  a l s o  a p p l y i n g  
t h e  p r e s u m p t i o n ,  h a v e  v i e w e d  a  d e t e r m i n a t i o n  o f  v o l u n t a r i -
n e s s  p u r e l y  a s  a  f i n d i n g  o f  f a c t .  J a m e r s o n  v .  E s t e l l e ,  6 6 6  
F .  2 d  2 4 1 ,  2 4 6  ( C A 5  1 9 8 2 ) ;  L y l e  v .  W y r i c k ,  5 6 5  F .  2 d  5 2 9 ,  5 3 2  
( C A 8  1 9 7 7 ) ,  c e r t .  d e n i e d ,  4 3 5  U .  S .  9 5 4  ( 1 9 7 8 ) .  S e e  a l s o  









M I L L E R  v .  F E N T O N  
t a r i n e s s  a  q u e s t i o n  o f  f a c t ) ,  c e r t .  d e n i e d ,  4 4 9  U .  S .  9 0 4  ( 1 9 8 0 ) .  
F i n a l l y ,  t h e  T e n t h  C i r c u i t  h a s  s t a t e d  t h a t  s u c h  a  f i n d i n g  m a y  
b e  o n e  o f  f a c t ,  o n e  o f  l a w ,  o r  m i x e d ,  d e p e n d i n g  o n  t h e  c i r c u m -
s t a n c e s .  C a s t l e b e r r y  v .  A l f o r d ,  6 6 6  F .  2 d  1 3 3 8 ,  1 3 4 2  ( 1 9 8 1 ) .  
I n  t h a t  c a s e ,  i t  t r e a t e d  i t  a s  a  f i n d i n g  o f  f a c t ,  t o  w h i c h  
§  2 2 5 4 ( d )  a p p l i e d .  A t  t h e  s a m e  t i m e ,  h o w e v e r ,  i t  c o n s i d e r e d  
i t s e l f  " c h a r g e d  . . .  w i t h  t h e  d u t y  t o  e x a m i n e  t h e  e n t i r e  r e c o r d  
a n d  t o  m a k e  a n  i n d e p e n d e n t  d e t e r m i n a t i o n " - a  d u t y  " n o t  
f o r e c l o s e d  b y  t h e  f i n d i n g  o f  a  s t a t e  c o u r t . "  I b i d . *  
I n  l i g h t  o f  t h e  i n t r a c t a b i l i t y  o f  t h e  p r o b l e m ,  t h e  c o n f u s i o n  
i n  t h e  l o w e r  c o u r t s ,  t h e  n e e d  f o r  a  c l e a r  r u l e ,  a n d  t h e  p o s s i b i l -
i t y  t h a t  a  r u l i n g  o n  t h i s  s p e c i f i c  q u e s t i o n  m i g h t  h e l p  e a s e  t h e  
g e n e r a l  d i f f i c u l t y  s u r r o u n d i n g  §  2 2 5 4 ( d ) ,  I  w o u l d  g r a n t  t h i s  
p e t i t i o n .  
* T h e  d i s a g r e e m e n t s  c a n  b e  d e s c r i b e d  i n  m o r e  p r e c i s e ,  t h o u g h  n o t  n e c -
e s s a r i l y  m o r e  i l l u m i n a t i n g ,  t e r m s .  T h e  c o u r t  b e l o w  a d o p t e d  a  f o r m u l a -
t i o n ,  s e t  o u t  i n  J u s t i c e  F r a n k f u r t e r ' s  o p i n i o n  i n  C u l o m b e  v .  C o n n e c t i c u t ,  
3 6 7  U .  S .  5 6 8 ,  6 0 3  ( 1 9 6 1 ) ,  d i v i d i n g  a  f i n d i n g  o f  v o l u n t a r i n e s s  i n t o  t h r e e  
s t e p s :  d e t e r m i n i n g  t h e  h i s t o r i c a l  f a c t s ,  d r a w i n g  i n f e r e n c e s  a s  t o  h o w  t h e  
a c c u s e d  r e a c t e d  t o  t h e  e x t e r n a l  f a c t s  ( i .  e . ,  d e t e r m i n i n g  t h e  d e f e n d a n t ' s  
s t a t e  o f  m i n d ) ,  a n d  a p p l y i n g  a  l e g a l  s t a n d a r d  t o  t h o s e  i n f e r e n c e s .  I t  h e l d  
t h a t  t h e  p r e s u m p t i o n  o f  c o r r e c t n e s s  a p p l i e s  t o  t h e  f i r s t  t w o  s t e p s .  7 4 1  
F .  2 d ,  a t  1 4 6 4 .  T h e  s a m e  a n a l y s i s  h a s  b e e n  u n d e r t a k e n  b y  o t h e r  c o u r t s ,  
w h i c h ,  l i k e  t h e  d i s s e n t i n g  j u d g e  b e l o w ,  i d . ,  a t  1 5 8 4 ,  h a v e  r e j e c t e d  t h e  p r e -
s u m p t i o n  a f t e r  t h e  f i r s t  s t e p .  S e e ,  e . g . ,  B r a n t l e y  v .  M c K a s k l e ,  7 2 2  F .  2 d  





M a r c h  2 9 ,  1 9 8 5  
C o u r t  " ' V o t e d  o n  . . . . . . . . . . . . . . . . . .  ,  1 9  . .  .  
A r g u e d  . . . . . . . . . . . . . . . . . . .  ,  1 9  . .  .  A s s i g n e d  . . . . . . . . . . . . . . . . . .  ,  1 9  . .  .  
N o .  
8 4 - 5 7 8 6  
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l f p / s s  0 7 / 3 0 / 8 5  
8 4 - 5 7 8 6  M i l l e r  v .  F e n t o n ,  S u p e r i n t e n d e n t  o f  R a h w a y  S t a t e  
P r i s o n  ( o n  C e r t  f r o m  C A 3 )  
M E M O  T O  F I L E  
T h i s  c a s e  
( g r a n t e d ,  I  b e l i e v e ,  
i n  m y  a b s e n c e )  
p r e s e n t s  t w o  q u e s t i o n s :  
1 .  W h e t h e r  o n  f e d e r a l  h a b e a s  c o r p u s  r e v i e w  t h e  
" v o l u n t a r i n e s s  o f  a  c o n f e s s i o n "  i s  a  q u e s t i o n  o f  f a c t  
- - z : _ . , .  
e n t i  t l e d  t o  t h e  p r e s u m p t i o n  o f  c o r r e c t n e s s  r e q u i r e d  b y  
§ 2 2 5 4 ( d )  a n d  ( 8 ) ?  
2 .  W h e t h e r  p e t i t i o n e r ' s  c o n f e s s i o n  i n  t h i s  c a s e  w a s  
o b t a i n e d  b y  p o l i c e  p r a c t i c e s  t h a t  - a s  a  m a t t e r  o f  f a c t  -
m a d e  t h e  c o n f e s s i o n  i n v o l u n t a r y ?  
P e t i t i o n e r  w a s  c o n v i c t e d  i n  a  N e w  J e r s e y  t r i a l  c o u r t  
o f  a  p a r t i c u l a r l y  b r u t a l  m u r d e r  o f  a  1 7 - y e a r - o l d  g i r l ,  
f o l l o w i n g  s e x u a l  v i o l a t i o n s .  
T h e r e  i s  l i t t l e  d o u b t  -
i n d e e d  n o n e  i n  m y  m i n d  - a s  t o  t h e  g u i l t  o f  p e t i t i o n e r  .  
. . _ . .- - = : . - - - -
I n  a d d i t i o n  t o  t h e  c o n f e s s i o n ,  t h e r e  w a s  s u b s t a n t i a l  
e x t r i n s i c  e v i d e n c e  t h a t  a p p a r e n t l y  w o u l d  h a v e  b e e n  
s u f f i c i e n t  t o  t a k e  t h e  c a s e  t o  t h e  j u r y  a n d  s u p p o r t  a  
c o n v i c t i o n .  I  a m  n o t  s u r e ,  h o w e v e r ,  t h a t  t h i s  q u e s t i o n  i s  
--
2 .  
b e f o r e  u s  u n l e s s  w e  c a n  r e a c h  i t  o n  t h e  g r o u n d  t h a t  t h e  
e r r o r s ,  i f  a n y ,  w e r e  h a r m l e s s  b e y o n d  d o u b t .  
A  t a p e  o f  t h e  i n t e r r < 2 9 a t i o n  o f  p e t i t . . ! 2 n e r ,  
a n  
i n d i v i d u a l  w i t h  a  p r i o r  e r  i m i n a l  r e c o r d  i n c l u d i n g  s e x u a l  
c f f e n s e s ,  w a s  c o n d u c t e d  a f t e r  M i r a n d a  w a r n i n g s  h a d  b e e n  
g i v e n .  
I t  w a s  c o n d u c t e d ,  h o w e v e r ,  b y  t w o  s t a t e  p o l i c e  
o f f i c e r s  o v e r  a  l o n g  p e r i o d  o f  t i m e  a _ t  n i g h t .  
- ~ - -
I  a g r e e  
w i t h  J u d g e  G i b b o n s  ( d i s s e n t i n g }  t h a t  t h e  p o l i c e  u s e ~  
~ ~ t o_  a  s h o c~ g  e x ~ n t .  N e v e r t h e l e s s ,  t h e  
s t a t e  t r i a l  c o u r t  
t h a t  r e v i e w e d  t h e  t a p e  o f  t h e  
i n t e r r o g a t i o n ,  a n d  p r e s i d e d  o v e r  t h e  f o u r - d a y  t r i a l ,  f o u n d  
t h e  c o n f e s s i o n  t o  b e  v o l u n t a r y .  T h e  N e w  J e r s e y  A p p e l l a t e  
D i v i s i o n  r e v e r s e d ,  f i n d i n g  t h e  c o n f e s s i o n  t o  h a v e  b e e n  
i n v o l u n t a r y .  
T h e  S u p r e m e  C o u r t  o f  N e w  J e r s e y ,  h o w e v e r ,  
r e v e r s e d  t h e  A p p e l l a t e  D i v i s o n ,  a g r e e i n g  w i t h  t h e  d e c i s i o n  
o f  t h e  t r i a l  c o u r t .  
I n  t h i s  f : d e r a l  h a b e a s  _ ? O r E ~ s  c a s e ,  t h e  D C  r e f e r r e d  
i t  t o  a  ~ i s t r a t e .  H e  r e v i e w e d  t h7 r e c o r d ,  l i s t e n e d  t o  
t h e  t a p e  o f  t h e  i n t e r r o g a t i o n ,  a n d  c o n c l u d e d  t h a t  t h e  
- - -
c o n f e s s i o n  w a s  v o l u n t a r y ,  a n d  
r e c o m m e n d e d  t h a t  t h e  
- - ~ 
✓ 
p e t i t i o n  f o r  h a b e a s  b e  d i s m i s s e d .  
T h e  D C  d i d  n o t  h o l d  a n  
- -
e v i d e n t i a r y  h e a r i n g ,  b u t  c o n d u c t e d  a n  " i n d e p e n d e n t  r e v i e w  
- - - = - - - - -




3 .  
t a p e  r e c o r d i n g s  o f  p e t i t i o n e r ' s  i n t e r r o g a t i o n " .  T h e  O C  
a d o p t e d  i n  f u ~ ~ ~ s  r e c o m m e n d a t i Q ! _ l s ,  a n d  
f o u n d .  i t  t o  b e  c l e a r  t h a t  
" p e t i t i o n e r ' s  e v e n t u a l  
c o n f e s s i o n ,  a l t h o u g h  i n d e e d  t h e  r e s u l t  o f  p s y c h o l o g i c a l l y  
o r i e n t e d  i n t e r r o g a t i o n ,  w a s  " t h e  p r o d u c t  o f  a n  e s s e n t i a l l y  
f r e e  a n d  u n r e s t r a i n e d  c h o i c e " . ~  A p p .  p .  1 0 5  a n d  1 0 6 .  
~ e  C o u r t  o f  A p p e a l s  a f f i r m e d  t h e  D C ,  w i t h  J u d g e  
- · - - - - - - - -
B o t h  t h e  o p i n i o n s  o f  
t h e  m a j o r i t y  a n d  d i s s e n t  a d d r e s s e d  t h e  q u e s t i o n  w h e t h e r  
t h e  v o l u n t a r i n e s s  o f  a  c o n f e s s i o n  i s  a  q u e s t i o n  o f  f a c t ,  
o f  l a w ,  o r  o f  m i x e d  l a w  a n d  f a c t .  T h e  m a j o r i t y  o f  C A 3  
c o n c l u d e d  - c i t i n g  s e v e r a l  r e c e n t  S u p r e m e  C o u r t  c a s e s  t h a t  
a r e  n o t  d i r e c t l y  i n  p o i n t  - t h a t  w h e t h e r  a  c o n f e s s i o n  i s  
v o l u n t a r y  o r  n o t  i s  " s u b j e c t  t o  t h e  p r e s u m p t i o n  o f  
c o r r e c t n e s s  c o n t a i n e d  § 2 2 5 4  ( d )  ( 8 )  " .  
S e e  A p p .  1 1 8 - 1 1 9 .  
J u d g e  G i b b o n s '  d i s s e n t  c h a r g e s  t h a t  C A 3 ' s  m a j o r i t y  r e f u s e d  
t o  " f o l l o w  m o r e  t h a n  5 0  S u p r e m e  C o u r t  p r e c e d e n , t s  h o l d i n g  
- - - - - - ' - -
t h a t  t h e  q u e s t i o n  w h e t h e r  a  c o n f e s s i o n  i s  i n v o l u n t  r y  i s  a  
m i x e d  q u e s t i o n  o f  l a w  a n d  f a c t ,  o v e r  w h i c h  [ a p p e l l a t e ]  
r e v i e w  o f  t h e  u l t i m a t e  q u e s t i o n  o f  v o l u n t a r i n e s s  i s  f o r  
l a w " .  J u d g e  G i b b o n s  a l s o  a s s e r t s  t h a t  C A 3  ' s  
i s  i n  c o n f l i c t  ~ h  •, i ~ h t  f e d e r a l _ : i r c u i t c i  
*  *  *  
-•  
4 .  
I  h a v e  r e a d  t h e  o p i n i o n s  o f  t h e  D C  a n d  C A 3 ,  a n d  m a d e  
a  p r e l i m i a r n y  t h o u g h  i n c o m p l e t e  r e v i e w  o f  t h e  b r i e f s  o f  
t h e  p a r t i e s .  B u t  I  h a v e  n o t  r e a d  a n y  o f  t h e  c a s e s  c i t e d .  
I  d o  n o t  r e c a l l  s p e c i f i c a l l y  w h a t  o u r  C o u r t  h a s  h e l d  w i t h  
r e s p e c t  t o  w h e t h e r  v o l u n t a r i n e s s  o f  a  c o n f e s s i o n  i s  a  
q u e s t i o n  o f  l a w  o r  m i x e d  l a w  a n d  f a c t  a s  t o  w h i c h  t h e r e  i s  
n o  p r e s u m p t i o n  o f  c o r r e c t n e s s  
o f  t h e  s t a t e  c o u r t ' s  
f i n d i n g .  
I  t h e r e f o r e  w i l l  n e e d  h e l p  f r o m  m y  c l e r k .  
I f  
J u d g e  G i b b o n s  i s  a n y w h e r e  n e a r  r i g h t  a s  w h a t  w e  h a v e  
d e c i d e d ,  a  s h o r t  m e m o  o f  a  f e w  p a g e s  s h o u l d  b e  s u f f i c i e n t .  
I  a m  
t e n t a t i v e l y  
o f  
t h e  o p i n i o n  t h a t  
t h e  
i n t e r r o g a t i o n  i n v o l v e d  l i e s  a n d  p r o m i s e s  t h a t  m a y  w e l l  
h a v e  p r e v e n t e d  t h e  c o n f e s s i o n  f r o m  b e i n g  t h e  p r o d u c t  o f  
t h e  d e f e n d a n t ' s  f r e e  w i l l .  
I t  t h e r e f o r e  c a n  b e  a r g u e d  
r e a s o n a b l y  t h a t  e v e n  i f  t h e  p r e s u m p t i o n  o f  c o r r e c t n e s s  
a p p l i e s  t h e  r e c o r d  i n  t h i s  c a s e  r e b u t s  t h a t  p r e s u m p t i o n .  
L . F . P . ,  J r .  
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B E N C H  M E M O R A N D U M  
S e p t e m b e r  4 ,  1 9 8 5  
N o .  8 4 - 5 7 8 6 ,  M i l l e r  v .  F e n t o n  ( C / r : 3 ) ( ~ ~ - f ~ )  
Q u e s t i o n s  P r e s e n t e d  
( 1 )  O n  f e d e r a l  h a b e a s  p r o c e e d i n g s ,  i s  a  s t a t e  c o u r t  
d e t e r m i n a t i o n  t h a t  a  c o n f e s s i o n  w a s  " v o l u n t a r y "  e n t i t l e d  t o  t h e  
" p r e s u m p t i o n  o f  c o r r e c t n e s s "  u n d e r  2 8  u . s . c .  §  2 2 5 4 ( d ) ?  
( 2 )  W a s  p e t r ' s  c o n f e s s i o n  v o l u n t a r y ?  
r .  B a c k g r o u n d  
-
P e t r  w a s  c o n v i c t e d  o f  t h e  m u r d e r  o f  a  1 7 - y e a r  o l d  g i r l  
a n d  s e n t e n c e d  t o  l i f e  i m p r i s o n m e n t .  T h o u g h  t h e  s t a t e  i n t r o d u c e d  
s o m e  c i r c u m s t a n t i a l  e v i d e n c e  o f  p e t r ' s  g u i l t ,  t h e  p r i m a r y  
I  e v i d e n c e  a g a i n s t  h i m  w a s  a  ~ e s s i o n  h e  m a d e  i n  t h e  e a r l y  
m o r n i n g  h o u r s  o f  t h e  d a y  f o l l o w i n g  t h e  m u r d e r .  






2 .  
c o n t e n t i o n  t h a t  t h e  c o n f e s s i o n  s h o u l d  n o t  h a v e  b e e n  a d m i t t e d  a t  
t r i a l  b e c a u s e  i t  w a s  o b t a i n e d  p u r s u a n t  t o  p o l i c e  q u e s t i o n i n g  
t a c t i c s  t h a t  r e n d e r e d  t h e  c o n f e s s i o n  i n v o l u n t a r y .  
✓ 
T h e  T C  f o u n d  t h a t  t h e  c o n f e s s i o n  w a s  v o l u n t a r i l y  g i v e n  
a n d ,  t h e r e f o r e ,  a d m i s s i b l e .  
T h o u g h  t h e  c i r c u m s t a n c e s  r e v e a l e d  a  
" p r o m i s e  o f  h e l p "  f r o m  t h e  i n t e r r o g a t i n g  o f f i c e r  t o  p e t r ,  t h e  T C  
f o u n d  t h a t  t h e  p r o m i s e  w a s  n o t  e n o u g h  t o  r e n d e r  t h e  c o n f e s s i o n  
i n v o l u n t a r y .  
v  
A  t h r e e - j u d g e  p a n e l  o f  N . J .  A p p .  D i v .  u n a n i m o u s l y  
r e v e r s e d  p e t r ' s  c o n v i c t i o n ,  f i n d i n g  t h a t  t h e  " t e c h n i q u e s  a n d  
t a c t i c s "  b y  w h i c h  t h e  o f f i c e r  e x t r a c t e d  t h e  c o n f e s s i o n  d e n i e d  
p e t r  d u e  p r o c e s s  o f  l a w .  T h e  A p p .  D i v .  w a s  c o n v i n c e d  o f  p e t r  ' s  ' J u _ Q . .  ~ 
- - - - - - - - - - - t r f  
g ~ t  b u t  l i k e w i s e  h a d  " n o  d o u b t "  t h a t  p e t r  ' s  c o n f e s s i o n  " w a s  ~ f  
i n v o l u n t a r y  i n  t h e  c o n s t i t u t i o n a l  s e n s e . "  
D i v i d i n g  f o u r  t o  
r e i n s t a t e d  t h e  c o n v i c t i o n .  
t h r e e ,  N . J .  S u p .  C t .  r e v e r s e d  a n d  
N . J .  S u p .  C t .  n o t e d  t h a t ,  i n  j u d g i n g  
w h e t h e r  a  c o n f e s s i o n  w a s  v o l u n t a r y ,  i t  w a s  n e c e s s a r y  t o  r e v i e w  
t h e  " t o t a l i t y  o f  a l l  t h e  s u r r o u n d i n g  c i r c u m s t a n c e s . "  N . J .  S u p .  
C t .  a c k n o w l e d g e d  t h a t  t h e  t e c h n i q u e  u s e d  b y  t h e  o f f i c e r  m o v e d  
i n t o  a  " s h a d o w y  a r e a  a n d  i f  c a r r i e d  t o  e x c e s s  i n  t i m e  a n d  
p e r s i s t e n c e ,  c a n  c r o s s  t h a t  i n t a n g i b l e  l i n e  a n d  b e c o m e  i m p r o p e r . "  
I n  t h i s  c a s e ,  h o w e v e r ,  t h e  c o u r t  c o n c l u d e d  t h a t  t h e  t e c h n i q u e  d i d  
n o t  o p e r a t e  s o  a s  t o  o v e r b e a r  p e t r ' s  w i l l .  
n i  
1 > / 0 / - ,  
P e t r  t h e n  f i l e d  a  p e t i t i o n  f o r  a  w r i t  o f  h a b e a s  c o r p u s  H / L  
t '  
i n  t h e  D i s t r i c t  C o u r t  f o r  t h e  D i s t r i c t  o f  N e w  J e r s e y .  
V  
T h e  D C  
d i s m i s s e d  t h e  w r i t ,  f i n d i n g  t h a t  p e t r ' s  d u e  p r o c e s s  r i g h t s  w e r e  
- - - - -
n o t  v i o l a t e d .  
P e t r ' s  
c o n f e s s i o n  
w a s  t h e  
r e s u l t  
o f  







3 .  
t h e  p r o d u c t  o f  h i s  f r e e  c h o i c e .  I n  o t h e r  w o r d s ,  t h o u g h  p r o d d e d  
b y  t h e  o f f i c e r ' s  t e c h n i q u e ,  p e t r  c o n f e s s e d  b e c a u s e  o f  h i s  o w n  
" d e s i r e  t o  t e l l  t h e  t r u t h . "  
A  d i v i d e d  p a n e l  o f  C A 3  a f f i r m e d .  
~
I n  e v a l u a t i n g  t h e  
~ ,  
s t a t e  c o u r t  p r o c e e d i n g s ,  C A 3  d i s c u s s e d  t h e  ~ o p e  o f  r e v i e w  u n d e r  
2 8  u . s . c .  §  2 2 5 4  ( d ) ,  w h i c h  p r o v i d e s  t h a t  s t a t e  c o u r t  f a c t u a l  
. - - - -
f i n d i n g s  " s h a l l  b e  p r e s u m e d  t o  b e  c o r r e c t "  u n l e s s  o n e  o f  e i g h t  
e x c e p t i o n s  a p p l i e s .  
C A 3  r u l e d  t h a t  t h e  s t a t e  c o u r t ' s  f i n d i n g  
t h a t  t h e  c o n f e s s i o n  w a s  v o l u n t a r y  i s  e n t i t l e d  t o  t h e  p r e s u m p t i o n  
o f  c o r r e c t n e s s  u n d e r  s e c t i o n  2 2 5 4 ( d ) .  
T h i s  r u l i n g  w a s  b a s e d  o n  
- - - - - -
C A 3  ' s  i n t e r p r e t a t i o n  o f  s e v e r a l  r e c e n t  S u p r e m e  C o u r t  o p i n i o n s ,  
n o n e  o f  w h i c h  i n v o l v e d  t h e  v o l u n t a r i n e s s  o f  a  c o n f e s s i o n .  U n d e r  
t h e s e  c a s e s ,  C A 3  b e l i e v e d  t h a t  t h e  v o l u n t a r i n e s s  o f  a  c o n f e s s i o n  
(
: : ; ~  
C / 1 1  
J  (  - - - - - - . . _ _ _ . _  
q u e s t i o n  c o n c e r n i n g  t h e  p a r t i c u l a r  d e f e n d a n t ' s  s t a t e : S - / 2 . . t u '  
T h e r- e f o r e :  C A 3  l i m i t e d  i t s  : e v i e ~  t o  d e c i d i n g  i f  t h e  ~ 
i s  a  f a c t u a l  
. . . . . . . . _ _ _ _ _ _ .  
o f  m i n d .  
- - - -
- -
s t a t e  c o u r t  a p p l i e d  t h e  p r o p e r  l e g a l  s t a n d a r d  a n d  i f  t h e  s t a t e  
c o u r t ' s  f a c t u a l  f i n d i n g s  w e r e  s u p p o r t e d  b y  t h e  r e c o r d .  C A 3  t h e n  
f o u n d  t h a t  t h e  s t a t e  c o u r t ' s  d e t e r m i n a t i o n  t h a t  p e t r ' s  c o n f e s s i o n  
w a s  t h e  p r o d u c t  o f  h i s  f r e e  w i l l  w a s  f a i r l y  s u p p o r t e d  b y  t h e  
r e c o r d  a s  a  w h o l e .  
J u d g e  G i b b o n s  w r o t e  a  c o m p r e h e n s i v e  d i s s e n t  i n  w h i c h  h e  
- - - - - - - - - - - - - - - - - - - - - /  
r e v i e w e d  t h e  d e v e l o p m e n t  o f  S u p r e m e  C o u r t  c a s e  l a w  i n  t h i s  a r e a .  
J u d g e  G i b b o n s  c o n c l u d e d  t h a t  t h e  m a j o r i t y ' s  r u l i n g  w i t h  r e s p e c t  
t o  t h e  p r e s u m p t i o n  o f  c o r r e c t n e s s  c o n f l i c t e d  w i t h  " m o r e  t h a n  
~ 
f i f t y  S u p r e m e  C o u r t  p r e c e d e n t s . "  
H e  a l s o  b e l i e v e d  t h a t  t h e  
- - - - - - - - - - - - - -
c o n f e s s i o n  w a s  i n v o l u n t a r y  .  
~ s ~ ~ J , - - / J ~  
L A , ( )  








A. Presumption of Correctness 
Under the due process clause of the Fourteenth Amendment 
as enforced by decisions of the Supreme Court, the states are 
forbidden to rest a conviction, in whole or in part, on a 
confession that is not the product of the defendant's free 
choice. Jackson v. Denno, 378 U.S. 368, 376 (1964); see also 
Culombe v. Connecticut, 367 u.s. 568, 584 (1961) (opinion of 
Frankfurter, J.). The Court has held that "£.!:!Y er iminal trial 
use against a defendant of hi 
of due process of law 'even thoug ere is ample evidence aside 
------------from the confession to support the conviction,'" v Mincey v. 
Arizona, 437 U.S. 385, 398 (1978) (emphasis in original), and 
even though corroborating evidence may show that the confession 
is reliable, Jackson v. Denno, 378 U.S. at 376. A confession is 
involuntary if it was extracted by threats or violence, obtained 
by an express or implied promise, or by the exertion of an 
improper influence. Hutto v. Ross, 429 u.s. 28, 30 (1977) (per 
cur iam) . The essential question in each case is whether the 
defendant's "will was overborne" at the time he confessed. Reck 
v. Pate, 367 u.s. 433, 440 (1961). In applying this standard, it 
is necessary to examine the ~~- the circ; sta~ 
surrounding the confession. Boulden v. Holman, 394 U.S. 478, 480 
(1969); see Reck v. Pate, 367 u.s. at 440. 
I am convinced that Judge Gibbons properly reads the 
governing Supreme Court cases as treating the voluntariness of a 





federal courts have plenary review for errors of law. In 
voluntary, the federal courts ordinarily give deference to the 
-
state court's findings with respect to the acts surrounding the 
confession. See Culombe v. Connecticut, 367 u.s. at 603-04 
-- ..... 
(opinion of Frankfurter, J.). In the early confession cases, 
where the evidence was contested and the record did not reflect 
explicit findings of fact by the state court, the Supreme Court 
would consider only the undisputed portions of the record. Ibid. 
But the Court has repeatedly held that it is "not bound 
[state court's] holding that the [confession wa~ voluntary. 
Instead, this Court is under a duty to make an independent 
evaluation of the record." Mincey v. Arizona, 437 u.s. at 398: 
see Davis v. North Carolina, 384 U.S. 737, 741-41 (1966): Reck v. 
Pate, 367 u.s. 433, 434 (1961). While the state court's 
determination that a confession was voluntary "may be entitled to 
some weight," the Court has refused to be precluded by that 
determination from evaluating whether, under the circumstances, 
admission of the confession in evidence violated due process. 
Haynes v. Washington, 373 u.s. 503, 516 (1962). 
'--Just ice Frankfurter's opinion in Culombe v. Connecticut 
.,---
helpfully explains the distinction between questions of fact, 
mixed questions of fact and law, and questions of law in the 
-
-
context of federal review of a state court finding that a 
confession was voluntary. The inquiry into the voluntariness of 
a confession 
examination of 
involves three steps. The first 
-
the circumstances surrounding the 







This step is the business of the state court, and the federal 
courts ordinarily give deference to the state court's factual 
findings concerning these circumstances. The ~ 
involves a determination of the defendant's mental state, which 
requires a court to draw inferences as to how the defendant 
reacted to the interrogation technique in issue. Th ~ ird ste~ 
is the application of the constitutional standard to the 
.---· . .___.. ---· 
defendant's mental gtate and the characterization of that mental 
---------------state as "voluntary" or "involuntary." 
------- ~ --
In Justice Frankfurter's 
view, it was impossible in practice to separate the second and 
third steps since the concept of "voluntariness" purports both to 
describe the defendant's mental state and to characterize that 
state for legal purposes . Therefore, the Supreme Court 




v. Connecticut, 367 U.S. at 603-05. 
In deciding whether or not the Court should adopt the 
view of CA3 in this case, it is useful to focus on the concerns 
animating the Supreme Court case law on voluntariness of 
confessions. In the early confession cases, the Court deplored 
police interrogation techniques that depended upon violence, see, 
e.g., Brown v. Mississippi, 297 U.S. 278 (1936), or upon the 
"third degree," see, e.g., Chambers v. Florida, 309 U.S. 227 
(1940). These techniques of fended modern standards of decency 
and fair er iminal procedure. 
least two serious concerns. 
The techniques give rise to at 
First, a confession extracted by 
torture or psychological coercion may be unreliable. A man who 






questioning may reach a point where he is "willing to make any 
statement that the officers wanted him to make" in order that the 
interrogation will cease. See, e.g., Ward v. Texas, 316 u.s. 
547, 555 (1942). But reliability was not the Court's primary 
concern, as is demonstrated by its holding that a conviction may 
not rest on an involuntary confession, without regard to the 
confession's probable truth or falsity. See Rogers v. Richmond, 
365 u.s. 534 (1961). That holding was based on the second area 
of concern reflected in these cases, the concern with 
inquisition. 
This second concern is rooted in our rejection of an 
inquisitorial system in favor of an accusatorial system that is 
founded on the constitutional privilege against self-
incrimination. Many of the early cases presented facts showing 
that the defendant was subjected to an inquisition. The defendant 
would be held incommunicado, denied access to counsel, and 
questioned under circumstances showing that the officers expected 
answers to their questions and offering the defendant no 
reassurance that he was entitled to remain silent. These 
investigation techniques contravene the principles underlying our 
accusatorial system in which the state must prove guilt by 
evidence "freely secured and may not by coercion prove its charge 
against an accused out of his own mouth." Rogers v. Richmond, 
365 u.s. at 541. 
Rather than focus on these concerns, CA3 rested decision 
on its belief that Miranda v. Arizona, 384 U.S. 436 (1966), has 





for plenary federal review. If this argument was adopted, the 
Court could read the early cases as resting almost exclusively on 
the inquisition concern and could point out that Miranda was 
designed to reduce the inquisitorial character of police 
interrogation. Indeed, the Court has stated that the 
voluntariness standard is "grounded in the policies of the 
privilege against self-incrimination." Davis v. North Carolina, 
384 u.s. 737, 740 (1965). Such reading of the early confession 
cases would focus on the circumstances of those cases showing 
that the defendant was not informed of his right to remain silent 
and to counsel, and that he was denied access to counsel. 
Presumably, Miranda has reduced the number of cases presenting 
those facts • 
of Miranda I 
warnings fully satisfies the inquisition concern reflected in the 
I do not think, however, that the giving 
voluntary confession cases. Of course, the fact that the 
required warnings were given would be entitled to weight and 
would point towards a finding of voluntariness, since the giving 
of the warnings presumably ensures that the defendant knows that 
he is not required to respond to police interrogation. Indeed, 
the Court has stated that the failure to give the warnings is a 
"significant 
confession. 
factor" in assessing the voluntariness of a 
Davis v. North Carolina, 384 U.S. at 740. But the 
warnings alone do not ensure that the police will not, following T~ 
calculated to overbear a defendant's will. In ruling that 






indicated that Miranda was not designed to replace the voluntary 
confession doctrine. In this connection, the Court stated that, 
while Miranda was intended to "guard against the possibility of 
unreliable statements in every instance of in-custody 
interrogation," Miranda encompasses "situations in which the 
danger is not necessarily as great as when the accused is 
subjected to overt and obvious coercion." 
384 u.s. 719, 730 (1966). Moreover, 
Johnson v. New Jersey, 
that the voluntariness 
inquiry takes into account the presence or absence of the 
warnings suggests that the giving of the warnings does not alone 
satisfy the due process standard. Ibid. 
In addition to its reliance on Miranda, CA3 also 
regarded several recent Supreme Court decisions as supporting 
its conclusion that voluntariness is entitled to the presumption 
of correctness. CA3's reliance on these cases is dubious. None 
of the decisions is on point. Moreover, some of the decisions 
support the conclusion that voluntariness is not entitled to the 
presumption of correctness. For example, the issue in Sumner v. 






(per curiam), involved 
identification procedures. 





law and fact" that 
correctness. While 
those procedures was a "mixed question of 
was not subject to the presumption of 
the questions of fact underlying this 
ultimate conclusion were subject to the presumption, the federal 
courts were entitled to give different weight to the facts found 






announced by the state court in light of the legal standard. 455 
U.S. at 597; see Leyra v. Denno, 347 u.s. 556 (1953) (state court 
found that confession was voluntary; but Supreme Court concluded 
that undisputed facts were irreconcilable with finding of 
voluntariness). 
Similarly, CA3's belief that the inquiry in this case is 
similar to that in the jury bias cases is questionable. The 
Court has held that the state court's determination that an 
individual juror was impartial is entitled to the presumption of 
correctness, see v;atton v. Yount, 104 s.ct. 2885, 2891 (1984). ~ 
It is true that the inquiry into juror bias and into 
voluntariness is cast in terms of the individual's state of mind. 
But the inquiry in the juror bias cases is fairly narrow, and the 
state court's decision to credit the juror's sworn statement that 
he can be impartial is conclusive of the federal constitutional 
question. On the other hand, the comprehensive voluntariness 
inquiry requires the court to find facts that did not take place 
in open court, to draw inferences from those facts as to the 
defendant's state of mind, and then to characterize the state of 
mind as voluntary or involuntary. In other words, the fact 
finding alone is not necessarily conclusive of the federal issue, 
as is demonstrated by the many decisions in which the Court has 
given the facts a weight different from that given by the state 
court. 
Finally, the Supreme Court has used the voluntariness 
inquiry as a way to examine whether police interrogation 






as well as to examine whether the particular defendant's will was 
overborne. In this connection, resp suggests that the Court 
could in effect establish a per se rule against particular police 
procedures but leave the determination of whether the defendant's 
will was overborne largely in the hands of the state fact finder. 
While adoption of a per se rule is possible with respect to gross 
police misconduct, I do not believe that the federal courts can ; 
identify subtle police coercion ~ pt through a~erence to_ the ~ 
totality of the circumstances anal sis. As recently as 1978, see 
Mincey v. Arizona, 437 U.S. 385, the Court apparently believed 
that persistence of abusive police tactics required the federal 
courts independently to determine voluntariness on the basis of 
the state fact-finding. 
W.e.~) 
B. Voluntariness of t~ on ___ ~
The appendix contains a f~mple~ of the ~ 
interrogation session. Moreover, the record includes a tape of ~ 
the session, to which I have liste ed. I believe that petr's ~~ 4, 
--
confession was involuntary based on the following features of the~ 
interrogation technique practiced on petr. Firs the officer 
lied to petr concerning the evidence linking petr to the murder. 
--
For example, it appears that the officer lied when he stated that 
a witness had given a physical description, which matched petr, 
of the man seen at the victim's home shortly before the murder 
and when he stated that police had found fresh blood on the stoop 
of petr's home. Under Frazier v. ~, 394 U.S. 731, 739 
(1969), police misrepresentation of the weight of the evidence 








finding of involuntariness. Such misrepresentation is, however, 
relevant, ibid., in evaluating the totality of the circumstances. 
The officer also lied when he informed petr that the victim had 
~
died just a few moments before the interrogation began; in fact, 
the victim had been dead for at least five hours. Petr made a 
statement that shows that this misrepresentation disturbed him; 
he stated that he would not have dropped her body off the bridge 
had he believed she was still alive. e the interrogation posture adopted by the officer 
set at least two improper influences in motion. Throughout most 
of the session, the officer's tone was gentle and emotional, as 
he intensely pleaded with petr to tell him "the truth." The 
officer played the role of petr 's "friend.' In my view, this 
role went beyond merely acting out the part of a "good cop" or 
acting friendly, rather than hostile, towards petr. Instead, the 
officer repeatedly stated that he G anted to "help" petr~, that 
-
etr was not a "criminal" " and that whoever 
committed the murder ~ not ~-~ ... ::-~-~y~uni s~ but needed ~ 
medical "help." This interrogation tactic is similar to that 
used by a state-employed psychiatrist in Leyra v. Denno, 347 U.S. 
556 (1953). The role adopted by the officer was calculated to 
suggest that the proceedings were not adversarial; the role also 
seems likely to have reduced the effect of the Miranda warnings 
by suggesting to petr that he could "help" himself only by 
confessing to the officer, which certainly is not true in a legal 
sense. Moreover, the statements can be viewed as an implied 





rather would be given psychiatric help. officer's methods 
who did have a history of psychiatric problems, who 
blamed his psychiatrist for not giving him proper help, and who 
was afraid of being sent back to prison. The conclusion that 
petr's will was overborne is supported by the fact that he began 
fs.§fi_b i ng_} a "'"o::c.u-=-.::t~ ;:..,---=....--..- ~;...,,o..:::...=--'- ------.;.e;:.-:s_:s:..::i:..:o:.:n:..::,_...::a::.:n~d;;;;;.- that , after the 
session, he lapsed into unconsc iou nd had to be taken to 
the hosp s ~a =l ~•--./ 
--
Though I recommend that the confession be held 
is a close ·1 ~ case certain y Lf VL involuntary, the 
does not present 
session was short. 
Miranda rights and 
brutal police methods. 
This 
The interrogation ~ 
It is undisputed that petr was advised of his -Jt-o 
that, given his prior conviction, he wa~~ 
famil'ar with criminal law. Therefore, it is possible to 
conclude that petr was fully awa r e that the officer was not his 
-friend but ___ his adversary and that, if he confessed, the likely 
outcome would be conviction followed by imprisonment. Though the 
tactics used in this case are similar to those employed in Leyra 
v. Denno, the circumstances of this case are less egregious than 
those presented in Leyra, where the defendant was subjected to 
continuous questioning for several days while he was suffering 
from a painful attack of sinus and then turned over to a 
psychiatrist who finally induced the defendant to confess. 
If the Court 
voluntary, I believe that 
---
concludes that the confess ion was 
rded in such a 







presented in this case. While adoption of a gentle demeanor is 
certainly preferable to violence, the tactics used here are at 
best unseemly and at worst coercive. 
III. Recommendation 
I recommend that the Court hold that the state court's 
finding that the confession was voluntary is not entitled to the 
presumption of correctness under 28 U.S. C. § 2254 (d) and that 
petr's confession was involuntary . 
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A n n e  
N o .  8 4 - 5 7 8 6 ,  M i l l e r  v .  F e n t o n  ( a r g u m e n t  O c t .  1 6 )  
Y e s t e r d a y ,  I  h a d  a  c o n v e r s a t i o n  w i t h  o n e  o f  J u s t i c e  
R e h n q u i s t ' s  l a w  c l e r k s  a b o u t  t h i s  c a s e ,  a n d  I  w o u l d  l i k e  t o  c a l l  
y o u r  a t t e n t i o n  t o  t h e  f o l l o w i n g  p o i n t .  T h i s  C o u r t  d e v e l o p e d  t h e  
v o l u n t a r y  c o n f e s s i o n  d o c t r i n e  i n  c a s e s  p r e s e n t i n g  a  d i r e c t  a p p e a l  
f r o m  a  c o n v i c t i o n .  I n  t h o s e  c a s e s ,  t h e  C o u r t  h e l d  t h a t  
v o l u n t a r i n e s s  i s  a  m i x e d  q u e s t i o n  o f  l a w  a n d  f a c t .  W h i l e  t h e  
C o u r t  d e f e r r e d  t o  s t a t e  c o u r t  f a c t - f i n d i n g  o n  d i r e c t  a p p e a l ,  i t  
d i d  n o t  d e f e r  t o  s t a t e  c o u r t  d e t e r m i n a t i o n  t h a t  a  c o n f e s s i o n  w a s  
v o l u n t a r y .  I  b e l i e v e  t h a t  t h e  d i r e c t  a p p e a l  c a s e s  r e p r e s e n t  
p r e c e d e n t  t h a t  s h o u l d  g u i d e  y o u r  d e c i s i o n  a s  t o  w h e t h e r  
v o l u n t a r i n e s s  i s  a  q u e s t i o n  o f  f a c t  o r  a  m i x e d  q u e s t i o n  o f  l a w  
a n d  f a c t  f o r  p u r p o s e s  o f  h a b e a s  c o r p u s .  B u t  J u s t i c e  R e h n q u i s t  
a p p a r e n t l y  b e l i e v e s  t h a t  t h e  d i r e c t  a p p e a l  c a s e s  a r e  
d i s t i n g u i s h a b l e  s o  t h a t  t h e y  d o  n o t  g o v e r n  a n a l y s i s  o f  h o w  t o  
t r e a t  v o l u n t a r i n e s s  f o r  p u r p o s e s  o f  h a b e a s  c o r p u s  r e v i e w .  
( J u s t i c e  R e h n q u i s t  w a n t s  t o  c o n c l u d e  t h a t  v o l u n t a r i n e s s  i s  a  
q u e s t i o n  o f  f a c t  f o r  h a b e a s  p u r p o s e s . )  F r o m  w h a t  I  u n d e r s t a n d ,  
h i s  t h e o r y  i s  b a s e d  o n  f o r u m  a l l o c a t i o n ,  t h a t  i s ,  S u p r e m e  C o u r t  





r e v i e w  o f  d i r e c t  a p p e a l s  f r o m  c o n v i c t i o n s  i s  l e s s  i n t r u s i v e  t h a n  
h a b e a s  c o r p u s  r e v i e w  b y  t h e  l o w e r  f e d e r a l  c o u r t s .  T h e  p r o b l e m  
t h a t  I  s e e  i n  t h i s  r e a s o n i n g  i s  t h a t ,  o n  t h e  d i r e c t  a p p e a l  c a s e s ,  
t h e  C o u r t  s t a t e s  t h a t  i s  n e c e s s a r y  t o  d e f e r  t o  s t a t e  c o u r t  f a c t  
f i n d i n g  b u t  t h a t  v o l u n t a r i n e s s  i s  n o t  a  q u e s t i o n  o f  f a c t .  I  d o  
n o t  s e e  h o w  v o l u n t a r i n e s s  c a n  b e  a  m i x e d  q u e s t i o n  o f  l a w  a n d  f a c t  
f o r  p u r p o s e s  o f  d i r e c t  a p p e a l ,  w h i l e  i t  i s  a  q u e s t i o n  o f  f a c t  f o r  
p u r p o s e s  o f  h a b e a s  c o r p u s .  I n  m y  v i e w , , i f  t h e  C o u r t  d e c i d e s  t h a t  
i t  i s  t i m e  t o  b e g i n  d e f e r r i n g  t o  s t a t e  c o u r t  d e t e r m i n a t i o n s  o f  
v o l u n t a r i n e s s  o f  a  c o n f e s s i o n ,  t h e  C o u r t  s h o u l d  n o t  a t t e m p t  t o  
d i s t i n g u i s h  t h e  d i r e c t  a p p e a l  c a s e s ,  b u t  r a t h e r  s h o u l d  e x p l a i n  
w h y  i t  i s  n o  l o n g e r  n e c e s s a r y  f o r  t h e  f e d e r a l  c o u r t s  t o  e n g a g e  i n  
p l e n a r y  r e v i e w  o f  t h i s  i s s u e .  I  c a n  u n d e r s t a n d  t h a t  t h e  C o u r t  
m i g h t  w a n t  f u r t h e r  t o  n a r r o w  t h e  s c o p e  o f  h a b e a s  r e v i e w ,  b u t  I  
I  
a d h e r e  t o  m y  v i e w  t h a t  v o l u n t a r i n e s s  o f  a  c o n f e s s i o n  i s  a  m i x e d  
t  q u e s t i o n  o f  l a w  a n d  f a c t  t h a t  i s  n o t  e n t i t l e d  t o  t h e  p r e s u m p t i o n  
o f  c o r r e c t n e s s  u n d e r  2 8  u . s . c .  §  2 2 5 4 ( d )  . ( a , , , , _  
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O c t o b e r  1 6 ,  1 9 8 5  
T o :  M r .  J u s t i c e  P o w e l l  
F r o m :  A n n e  
R e :  M i l l e r  v .  F e n t o n ,  N o .  8 4 - 5 7 8 6  
T h e  m o s t  r e c e n t  h a b e a s  c a s e  d e a l i n g  w i t h  v o l u n t a r i n e s s  o f  
a  c o n f e s s i o n  i s  H u t t o  v .  R o s s ,  4 2 9  u . s .  2 8  ( 1 9 7 6 )  ( p e r  c u r i a m ) .  
~ . f "  
I t  d o e s  n o t  p r o v i d e  a s  s t r o n g  s u p p o r t  f o r  ! ! ! Y - p o s i t i o n  a s  I  
- - · - - - - - - - - - ~ 
o r i g i n a l l y  t h o u g h t ,  f o r  i t  o n l y  i m p l i c i t l y  t r e a t s  v o l u n t a r i n e s s  
- - - · · - - ·- - - - - - -
~ 
a s  a n  u l t i m a t e  c o n c l u s i o n  o f  l a w  t h a t  i s  n o t  s u b j e c t  t o  t h e  
~ = - - - - - - - - - - - - - ~ - - - - - - ~ : : . . - . - - -
p r e s u m p t i o n  o f  c o r r e c t n e s s .  T h e  C o u r t  r u l e d  t h a t  a  c o n f e s s i o n  
w a s  n o t  p e r  s e  i n a d m i s s i b l e  b e c a u s e  i t  w a s  m a d e  s u b s e q u e n t  t o  a  
p l e a  b a r g a i n  t h a t  d i d  n o t  r e q u i r e  s u c h  a  c o n f e s s i o n .  T h o u g h  t h e  
s t a t e  c o u r t  h a d  f o u n d  t h e  c o n f e s s i o n  v o l u n t a r y ,  t h i s  C o u r t  s a i d  
-
n o t h i n g  t o  s u g g e s t  t h a t  s u c h  d e t e r m i n a t i o n  w a s  e n t i t l e d  t o  t h e  
p r e s u m p t i o n  o f  c o r r e c t n e s s .  R a t h e r ,  t h e  C o u r t  m e r e l y  s t a t e d  t h e  
g o v e r n i n g  t e s t  f o r  v o l u n t a r i n e s s  a n d  t h e n  c o n c l u d e d  t h a t  t h e  
- - - -
c o n f e s s i o n  w a s  n o t  i n a d m i s s i b l e  m e r e l y  b e c a u s e  i t  w a s  t h e  r e s u l t  
o f  a  p l e a  b a r g a i n .  ( T o e  c a s e  t h a t  I  w a s  t h i n k i n g  o f  w a s  M i n c e y  
v .  A r i z o n a ,  4 3 7  u . s .  3 8 5  ( 1 9 7 8 ) ,  w h i c h  o f  c o u r s e  i s  a  d i r e c t  
a p p e a l  c a s e .  M i n c e y  e m p h a s i z e s  t h e  f e d e r a l  c o u r t ' s  d u t y  
i n d e p e n d e n t l y  t o  d e c i d e  i f  a  c o n f e s s i o n  i s  v o l u n t a r y . )  
O c t o b e r  
T o :  
F r o m :  
R e :  
-
-
k ~  ~ . a . . .  l ~ t t . e ; > ~  ~ , t  
_  ~ ~ I - J r J  ~ ~ J - . ,  f i - k & - ,  
3 u - , f - ~ ~  ~ a . , ~  
~ ~ A , ~  I  ~ C : : ~ 1 . ~ , t . , c . , L , , -~
4  w 7 t S  ~ > - ( ~ ~ e : v ~ ~  
1 7 ,  1 9 8 ~  -
M r .  J u s t i c e  P o w e l l  
A n n e  (  9  / - v i . - t . . e L , , p µ  / ; v  ~ k  ~ ~ ~ 
M i l l e r  v .  F e n t o n  ( c e r t .  t o  C A 3 )  ( a r g u e d  O c t .  1 6 )  ~ )  
I  t h o u g h t  t h a t  t h e  f o l l o w i n g  m i g h t  b e  h e l p f u l  f o r  y o u r  
C o n f e r e n c e .  I  s u s p e c t  t h a t  J u s t i c e  R e h n q u i s t  w a n t s  t o  a f f i r m  a n d  
t h a t  h e  w i l l  r e l y  o n  t h e s e  c a s e s :  
( 1 )  w a i n w r i g h t  v .  W i t t ,  1 0 5  s . c t .  8 4 4  ( 1 9 8 5 )  ( R e h n q u i s t ,  
J .  f o r  m a j o r i t y ) .  T h e  p r e s u m p t i o n  o f  c o r r e c t n e s s  a p p l i e s  t o  a  
T C ' s  d e t e r m i n a t i o n  t h a t  a  p r o s p e c t i v e  j u r o r  s h o u l d  b e  e x c l u d e d  
f o r  c a u s e  b e c a u s e  h i s  s c r u p l e s  a g a i n s t  t h e  d e a t h  p e n a l t y  p r e v e n t  
h i m  f r o m  j u d g i n g  g u i l t  i m p a r t i a l l y .  W h i l e  t h e  T J  i s  a p p l y i n g  a  
l e g a l  s t a n d a r d  " t o  w h a t  h e  s e e s  a n d  h e a r s "  d u r i n g  v o i r  d i r e ,  " h i s  
p r e d o m i n a n t  f u n c t i o n  .  
i n v o l v e s  c r e d i b i l i t y  f i n d i n g s  w h o s e  
b a s i s  c a n n o t  b e  e a s i l y  d i s c e r n e d  f r o m  a n  a p p e l l a t e  r e c o r d .  T h e s e  
a r e  t h e  ' f a c t u a l  i s s u e s '  t h a t  a r e  s u b j e c t  t o §  2 2 5 4 ( d )  . "  
( 2 )  P a t t o n  v .  Y o u n t ,  1 0 4  s . c t .  2 8 8 5  ( 1 9 8 4 )  ( P o w e l l ,  J . ) .  
T h e  C o u r t  r e j e c t e d  C A 3 ' s  d e t e r m i n a t i o n  t h a t  t h e  " q u e s t i o n  w h e t h e r  
j u r o r s  h a v e  o p i n i o n s  t h a t  d i s q u a l i f y  t h e m  i s  a  m i x e d  q u e s t i o n  o f  
l a w  a n d  f a c t . "  R a t h e r ,  t h e  q u e s t i o n  i s  " p l a i n l y  o n e  o f  
h i s t o r i c a l  f a c t :  d i d  a  j u r o r  s w e a r  t h a t  h e  c o u l d  s e t  a s i d e  a n y  
o p i n i o n  h e  m i g h t  h o l d  a n d  d e c i d e  t h e  c a s e  o n  t h e  e v i d e n c e ,  a n d  
--
s h o u l d  t h e  j u r o r ' s  p r o t e s t a t i o n  o f  i m p a r t i a l i t y  h a v e  b e e n  
b e l i e v e d . "  1 0 4  s . c t .  a t  2 8 9 1 .  S i g n i f i c a n t l y ,  t h e  C o u r t  w e n t  o n  
t o  p o i n t  o u t  t h a t  t h e r e  a r e  " g o o d  r e a s g n s "  t o  a p p l y  t h e  
- -
p r e s u m p t i o n  o f  c o r r e c t n e s s  t o  t h i s  q u e s t i o n .  § ,  t h e  T C ' s  
~~
d e t e r m i n a t i o n  i s  m a d e  a f t e r  " a n  o f t e n  e x t e n d e d  v o i r  d i r e  
p r o c e e d i n g  d e s i g n e d  s p e c i f i c a l l y  t o  i d e n t i f y  b i a s . " ~ ,  " t h e  
d e t e r m i n a t i o n  i s  e s s e n t i a l l y  o n e  o f  c r e d i b i l i t y ,  a n d  t h e r e f o r e  
~
l a r g e l y  o n e  o f  d e m e a n o r . "  
I t  m a k e s  p e r f e c t  s e n s e  t o  d e f e r  t o  t h e  
T J ' s  c r e d i b i l i t y  d e t e r m i n a t i o n .  
~ 
( 3 )  
R u s h e n  v .  S p a i n ,  1 0 4  s . c t .  4 5 3  ( 1 9 8 3 )  ( p e r  c u r i a m ) .  
T h e  s u b s t a n c e  o f  a n  e x  p a r t e  c o m m u n i c a t i o n  b e t w e e n  t h e  T J  a n d  a  
j u r o r  a n d  i t s  e f f e c t  o n  j u r o r  i m p a r t i a l i t y  w e r e  " q u e s t i o n s  o f  
~ 
h i s t o r i c a l  f a c t  e n t i t l e d  t o  t h e  p r e s u m p t i o n  o f  c o r r e c t n e s s . "  T h e  
f i n d i n g  o f  " f a c t "  t h a t  j u r o r  d e l i b e r a t i o n s  w e r e  n o t  b i a s e d  w a s  
e n t i t l e d  t o  d e f e r e n c e .  
I  b e l i e v e  t h a t  t h i s  c a s e  i s  m a t e r i a l l y  
~ 
d i s t i n g u i s h a b l e .  T h e  T J  c o n d u c t e d  a  p o s t - t r i a l  h e a r i n g  t o  
d e t e r m i n e  t h e  e f f e c t  o f  t h e  e x  p a r t e  c o m m u n i c a t i o n  a n d  c r e d i t e d  
t h e  j u r o r ' s  s t a t e m e n t  t h a t  t h e  c o m m u n i c a t i o n  d i d  n o t  a f f e c t  h e r  
a b i l i t y  t o  b e  a n  i m p a r t i a l  j u r o r .  T h e  T J  w a s  i n  t h e  b e s t  
~ 
p o s i t i o n  t o  e v a l u a t e  t h i s  t e s t i m o n y ,  a n d  t h e r e  i s  n o  r e a s o n  f o r  
f e d e r a l  c o u r t s  t o  s e c o n d - g u e s s  i t s  d e t e r m i n a t i o n  i n  t h e  a b s e n c e  
o f  s u b s t a n t i a l  c o n t r a r y  t e s t i m o n y .  
( 4 )  
✓ 
M a r s h a l l  v .  L o n b e r g e r ,  4 5 9  u . s .  4 2 2  ( 1 9 8 3 )  
( R e h n q u i s t ,  J . ,  f o r  m a j o r i t y ) .  T h e  C o u r t  s t a t e d  t h a t  " t h e  
, ,  ~ 
g o v e r n i n g  s t a n d a r d  a s  t o  w h e t h e r  a  p l e a  o f  g u i l t y  i s  v o l u n t a r y .  
- - - - - - - - -
. .  i s  a  q u e s t i o n  o f  f e d e r a l  l a w ,  .  
a n d  n o t  a  q u e s t i o n  o f  
· f a c t  s u b j e c t  t o "  t h e  p r e s u m p t i o n  o f  c o r r e c t n e s s .  B u t  t h e  
--
q u e s t i o n s  o f  h i s t o r i c a l  f a c t ,  t h a t  i s ,  w h a t  t h e  s t a t e  c o u r t  
r e c o r d s  s h o w e d  c o n c e r n i n g  t h e  g u i l t y  p l e a  a n d  w h a t  i n f e r e n c e s  
r e g a r d i n g  t h o s e  f a c t s  t h e  C A  c o u l d  d r a w ,  w e r e  e n t i t l e d  t o  t h e  
p r e s u m p t i o n  o f  c o r r e c t n e s s .  W h a t  b o t h e r e d  t h e  m a j o r i t y  w a s  C A 6 ' s  
r e a s s e s s m e n t  o f  t h e  s t a t e  t r i a l  c o u r t ' s  f i n d i n g  t h a t  t h e  
d e f e n d a n t  w a s  n o t  c r e d i b l e .  I n  m y  v i e w ,  t h e  o p i n i o n  s h o u l d  b e  
r e a d  n o t  f o r  t h e  p r o p o s i t i o n  t h a t  t h e  u l t i m a t e  d e t e r m i n a t i o n  o f  
v o l u n t a r i n e s s  o f  t h e  p l e a  w a s  a  q u e s t i o n  o f  f a c t ,  b u t  r a t h e r  
t h a t ,  i n  a p p l y i n g  t h e  c o n s t i t u t i o n a l  s t a n d a r d ,  t h e  f e d e r a l  c o u r t s  
m u s t  r e s p e c t  t h e  s t a t e  c o u r t ' s  f a c t - f i n d i n g .  
c o n f e s s i o n s ,  g u i l t y  p l e a s  a r e  e n t e r e d  i n  o p e n  
m a n y  p r o c e d u r a l  p r o t e c t i o n s .  
_  _ _ _ _ . . . . , .  
F i n a l l y ,  u n l i k e  f  ~ 
c o u r t  s u b j e c t  t o {  
-
- - - - -
( 5 )  M a g g i o  v .  F u l f o r d ,  4 6 2  U . S .  1 1 1  ( 1 9 8 3 )  ( p e r  c u r i a m ) .  
T h i s  c a s e  s t a n d s  f o r  t h e  p r o p o s i t i o n  t h a t  a  s t a t e  T C ' s  f i n d i n g  
I  I  \  1  
t h a t  a  d e f e n d a n t  i s  c o m p e t e n t  t o  s t a n d  t r i a l  i s  e n t i t l e d  t o  t h e  
~ - - - - - - - . . . .  
p r e s u m p t i o n  o f  c o r r e c t n e s s .  A g a i n ,  t h e  C o u r t  c r i t i c i z e d  C A 5  f o r  
s u b s t i t u t i n g  i t s  j u d g m e n t  a s  t o  c r e d i b i l i t y  o f  w i t n e s s e s  f o r  t h a t  
o f  t h e  T C .  
I  w o u l d  a r g u e  t h a t  t h i s  c a s e  i s  d i s t i n g u i s h a b l e  f o r  
d e t e r m i n a t i o n  o f  c o m p e t e n c y  i s  b a s e d  l a r g e l y  o n  f ~ e a r i n g  i n  o p e n  
c o u r t  i n  w h i c h  t h e  T C  h a s  t h e  o p p o r t u n i t y  t o  o b s e r v e  t h e  
- - -
d e f e n d a n t  a n d  t h e  d e f e n s e  w i t n e s s e s .  M o r e o v e r ,  t h e  T C  h a s  
o b s e r v e d  t h e  d e f e n d a n t ' s  b e h a v i o r  t h r o u g h o u t  p r e - t r i a l  
p r o c e e d i n g s .  
( 6 )  S u m n e r  v .  M a t a ,  4 5 5  u . s .  5 9 1  ( 1 9 8 2 )  ( p e r  c u r i a m ) .  I n  
t h i s  c a s e ,  t h e  C o u r t  h e l d  t h a t  " t h e  u l t i m a t e  q u e s t i o n  a s  t o  t h e  
~
c o n s t i t u t i o n a l i t y  o f  
.  p r e t r i a l  i d e n t i f i c a t i o n  p r o c e d u r e s  • .  
•  i s  a  m i x e d  q u e s t i o n  o f  l a w  a n d  f a c t "  n o t  e n t i t l e d  t o  t h e  
--
p r e s u m p t i o n  o f  c o r r e c t n e s s .  
I n  d e c i d i n g  t h i s  q u e s t i o n ,  " t h e  
f e d e r a l  c o u r t  m a y  g i v e  d i f f e r e n t  w e i g h t  t o  t h e  f a c t s  a s  f o u n d  b y  
t h e  s t a t e  c o u r t  a n d  m a y  r e a c h  a  d i f f e r e n t  c o n c l u s i o n  i n  l i g h t  o f  
t h e  l e g a l  s t a n d a r d . "  ( e m p h a s i s  a d d e d ) .  B u t  t h e  f e d e r a l  c o u r t  
w a s  r e q u i r e d  t o  d e f e r  t o  t h e  s t a t e  c o u r t  f i n d i n g  o f  t h e  f a c t s  
u n d e r l y i n g  t h i s  u l t i m a t e  c o n c l u s i o n .  T h e  o p i n i o n  d o e s  c o n t a i n  
l a n g u a g e  s u g g e s t i n g  t h a t  t h e  q u e s t i o n  w h e t h e r  a  w i t n e s s  w a s  
s u b j e c t e d  t o  " p r e s s u r e "  i n  c o n n e c t i o n  w i t h  h i s  i d e n t i f i c a t i o n  i s  
a  q u e s t i o n  o f  f a c t .  I n  m y  v i e w ,  t h i s  o p i n i o n  s u p p o r t s  m y  
c o n c l u s i o n  t h a t  " v o l u n t a r i n e s s "  o f  a  c o n f e s s i o n  i s  n o t  a  f i n d i n g  
o f  f a c t .  
- - - -
( 7 )  
I n  S c h n e c k l o t h  v .  B u s t a m o n t e ,  4 1 2  U . S .  2 1 8  ( 1 9 7 3 ) ,  
t h e  C o u r t  c o n s i d e r e d  t h e  q u e s t i o n  w h e t h e r ,  b e f o r e  a  d e f e n d a n t  c a n  
•  
b e  f o u n d  t o  h a v e  c o n s e n t e d  t o  a  s e a r c h ,  t h e  d e f e n d a n t  m u s t  b e  
s h o w n  t o  h a v e  k n o w n  t h a t  h e  c o u l d  w i t h h o l d  c o n s e n t .  T h e  C o u r t  
a n s w e r e d  t h i s  q u e s t i o n  i n  t h e  n e g a t i v e .  T h e  o p i n i o n  d o e s  c o n t a i n  
l a n g u a g e  t h a t  v o l u n t a r i n e s s  o f  c o n s e n t  t o  s e a r c h  i s  a  q u e s t i o n  o f  
" f a c t "  t o  b e  d e c i d e d  u n d e r  t h e  t o t a l i t y  o f  t h e  c i r c u m s t a n c e s .  I  
- -
d o  n o t  r e a d  t h e  o p i n i o n ,  h o w e v e r ,  a s  h o l d i n g  t h a t  t h e  u l t i m a t e  
d e t e r m i n a t i o n  o f  v o l u n t a r i n e s s  o f  c o n s e n t  i s  e n t i t l e d  t o  t h e  
p r e s u m p t i o n  o f  c o r r e c t n e s s .  
~ ? - ~  
9  e : : u ~ l - s " ' ~  9  
N o .  8 4 - 5 7 8 6  
M i l l e r  v . F e n t o n c . _ / 1 1 >  
C o n f .  1 0 / 1 8 / 8 5  
T h e  C h i e f  J u s t i c e  c J ; f ! ,  r i , v v  
~~ ~ ~ / 2 .  . .  . _ , , .  ~ ~ -
~ ~ ~ L - - . y ~ ~ J - 4 -~ 
-  
f " ~  ~ J . - . b . ; ; 4 ; s - " t ~ ~ ~ / - ~  
µ _  ~ t : ?  t > f  ~ g .  F l - -
J u s t i c e  B r e n n a n  ~ 9 - "  ~ ~ . ~ - .  
, . 7 k  4 >  ; . _ , , _ _ .  ~4~ ~~~- ~ t -
~ 4 J  ~~, 
4 J ~ - k . + . t , , ~ . , , / 4 / j ; / J  ~ 
~ ¼ ~ .  
' J (  - t  y ;  
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J u s t i c e  M a r s h a l l  
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O c t o b e r  2 1 ,  1 9 8 5  
8 4 - 5 7 8 6  M i l l e r  v .  F e n t o n  
D e a r  S a n d r a :  
I  a g r e e  t h a t  i t  i s  d e s i r a b l e  " t o  r e c h e c k  t h e  C o u r t "  
b e f o r e  y o u  p r o c e e d  w i t h  a n  o p i n i o n .  
I  a l s o  a g r e e  t h a t  w e  s h o u l d  r e j e c t  a f f i r m a t i v e l y  
t h e  T h i r d  C i r c u i t ' s  t r e a t m e n t  o f  v o l u n t a r i n e s s  o f  a  c o n f e s -
s i o n  a s  a  f a c t u a l  i s s u e ,  a n d  h o l d  t h a t  i t  l s  a  m i x e d  q u e s -
t i o n  o f  l a w  a n d  f a c t .  C A 3 ' s  r e m a r k  i n  f o o t n o t e  2 1  o f  i t s  
o p i n i o n  t h a t  i t  " w o u l d  r e a c h  t h e  s a m e  r e s u l t "  o n  p l e n a r y  
r e v i e w  d o e s  n o t ,  i n  m y  v i e w ,  r i s e  t o  t h e  l e v e l  o f  a n  " a l t e r -
n a t i v e  h o l d i n g "  t h a t  w e  m a y  s i m p l y  a f f i r m  o n  t h e s e  f a c t s .  
W o u l d  i t  n o t  t h e r e f o r e  b e  d e s i r a b l e  t o  r e m a n d  o n  t h i s  
q u e s t i o n .  M v  n o t e s  i n d i c a t e  t h a t  t h i s  w a s  t h e  v i e w  o f  a  
m a j o r i t y .  
J u s t i c e  O ' C o n n o r  
l f p / s s  
c c :  T h e  C o n f e r e n c e  
S i n c e r e l y ,  
C H A M B E R S  O F "  
~ - ~/4~~ 7  
. l l i q r r t m t  ( i j o u r t  i t f  t q t  ~ i t t b  . l l t a l t . 8 '  
J l u l t h t g t o n ,  J .  ( i j .  2 l l f f e _ , .  ~ 
J U S T I C E  S A N D R A  D A Y  O ' C O N N O R  
O c t o b e r  2 1 ,  1 9 8 5  
N o .  8 4 - 5 7 8 6  M i l l e r  v .  F e n t o n  
D e a r  C h i e f ,  
I  a m  a  b i t  u n c e r t a i n  h o w  t h e  v o t e s  l i n e d  
u p  o n  t h i s  c a s e  a n d  i t  w o u l d  h e l p  m e  t o  r e c h e c k  t h e  
c o u n t  b e f o r e  I  p r o c e e d .  I f  t h e r e  a r e  a t  l e a s t  f o u r  
o t h e r s  w h o  c o u l d  j o i n  m e ,  I  w o u l d  r e j e c t  t h e  T h i r d  
C i r c u i t ' s  t r e a t m e n t  o f  v o l u n t a r i n e s s  o f  a  c o n f e s s i o n  
a s  a  p u r e l y  f a c t u a l  i s s u e  a n d  a f f i r m  i t s  a l t e r n a t i v e  
h o l d i n g  t h a t  t h e  c o n f e s s i o n  i n  t h i s  c a s e  w a s  v o l u n t a r y  
d e s p i t e  t h e  u n f o r t u n a t e  t a c t i c s  u s e d  b y  t h e  p o l i c e  i n  
t h e  i n t e r r o g a t i o n  o f  t h e  d e f e n d a n t .  
I f  t h e  m a j o r i t y  i s  u n a l t e r a b l y  d i s p o s e d  t o  
s i m p l y  r e m a n d  t h e  c a s e  d e s p i t e  t h e  T h i r d  C i r c u i t ' s  
a l t e r n a t i v e  h o l d i n g ,  I  w o u l d  r e c o n s i d e r  t h e  q u e s t i o n  
a l t h o u g h  I  p e r s o n a l l y  t h i n k  i t  i s  p r e f e r a b l e  t o  s i m p l y  
a f f i r m  t h e  c a s e  o n  t h e  f a c t s .  
S i n c e r e l y ,  
s  a . . •  •  ~ Q _ _  
T h e  C h i e f  J u s t i c e  
C o p i e s  t o  t h e  C o n f e r e n c e  
. . ,  " '  
--
j l u p u m t  Q i o u r t  t t f  t l f t  ~ u h  ~ h d t •  
' J f  u J f i q h m .  ~ .  ClI♦ Z l l p ) l ,  
C M A M l ! I E R S  O F  
J U S T I C E  J O H N  P A U L  S T E V E N S  
O c t o b e r  2 1 ,  1 9 8 5  
8 4 - 5 7 8 6  M i l l e r  v .  F e n t o n  
D e a r  S a n d r a :  
M y  v o t e  r e m a i n s  t h e  s a m e  a s  i t  w a s  a t  c o n f e r e n c e .  
I n  s h o r t ,  I  a g r e e  w i t h  L e w i s  t h a t  w e  s h o u l d  r e j e c t  C A 3 ' s  
t r e a t m e n t  o f  v o l u n t a r i n e s s  a s  a  f a c t u a l  i s s u e  a n d  t h a t  
w e  s h o u l d  r e m a n d .  
R e s p e c t f u l l y ,  
- - = s -o  ~ " "  I( _ ~  
"  . .  
--
, n p r n n t  Q f  o u r i  o f  t l r t  ~ t b  . i l t a t t . B '  
, r u f r h t g h t n .  ~ - O f .  2 t l f f e ' l '  
C H A M B E R S  O F  
J U S T I C E  B Y R O N  R .  W H I T E  
O c t o b e r  2 1 ,  1 9 8 5  
/  
R e :  8 4 - 5 7 8 6  - M i l l e r  v .  F e n t o n  
D e a r  S a n d r a ,  
I  a g r e e  w i t h  L e w i s  i n  t h i s  c a s e .  I  
w o u l d  p r e f e r  t o  r e m a n d .  
S i n c e r e l y  y o u r s ,  
A ~  
J u s t i c e  O ' C o n n o r  
C o p i e s  t o  t h e  C o n f e r e n c e  
. . . . .  
C H A M l ! l ! : R S  0 1 '  
J U S T I C E :  w  . . .  J .  B R E N N A N ,  J R .  
-
-
~ t n t t  < I f  G u r l  4 t f  t f r t  ~ h  , j t a t t , s  
J l u ~  ~ .  Q i .  2 1 l c ? l l ,  
O c t o b e r  2 1 ,  1 9 8 5  
N o .  8 4 - 5 7 8 6  M i l l e r  v .  F e n t o n  
D e a r  S a n d r a ,  
✓ 
I  a m  i n c l i n e d  t o  s t i c k  t o  t h e  
p o s i t i o n  I  t o o k  a t  C o n f e r e n c e .  T h a t  i s ,  
I .  w o u l d  e x p l i c i t l y  h o l d  t h a t  t h e  
v o l u n t a r i n e s s  o f  a  c o n f e s s i o n  i s  a  m i x e d  
q u e s t i o n  o f  l a w  a n d  f a c t  t h a t  i s  s u b j e c t  
t o  d e  n o v o  r e v i e w  i n  f e d e r a l  h a b e a s  
p r o c e e d i n g s  a n d  I  w o u l d  r e m a n d  t o  t h e  
T h i r d  C i r c u i t  f o r  a  d e t e r m i n a t i o n  o f  
v o l u n t a r i n e s s  u s i n g  t h e  c o r r e c t  
s t a n d a r d .  
S i n c e r e l y ,  
f i t (  
J u s t i c e  O ' C o n n o r  
C o p i e s  t o  t h e  C o n f e r e n c e  
--
. j u . p r t n U  O J c t t r i  o f  t J r t  ~ t b  . j u d t •  
- a s l f t n g ~  ~ .  Q l .  2 l l ~ ' l ,  
C H A M B E R S  O F  
J U S T I C E  W I L L I A M  H .  R E H N Q U I S T  
/  
O c t o b e r  2 1 ,  1 9 8 5  
R e :  N o .  8 4 - 5 7 8 6  M i l l e r  v .  F e n t o n  
D e a r  S a n d r a ,  
I  c a n n o t  j o i n  y o u r  p r o p o s e d  d i s p o s i t i o n  o f  t h e  f a c t - l a w  
i s s u e ,  b u t  I  c o u l d  j o i n  t h a t  p a r t  d f  y o u r  o p i n i o n  w h i c h  c o n c l u d e d  
t h a t  t h e  c o n f e s s i o n  h e r e  w a s  v o l u n t a r y .  
J u s t i c e  O ' C o n n o r  
c c :  T h e  C o n f e r e n c e  
. . . . .  
S i n c e r e l y ,  
~ 
--~ t u t t  Q i o u r t  o f  " r t  ~ a  , b t t t e  
- u J r i n g h n t .  ~ - Q J .  : ! l l . ? - " ,  
C H A M ! ! E R S  0 1 '  
J U S T I C E  H A R R Y  A .  B L A C K M U N  
R e :  N o .  8 4 - 5 7 8 6 ,  M i l l e r  v .  F e n t o n  
D e a r  S a n d r a :  
O c t o b e r  2 2 ,  1 9 8 5  
~ 
I ,  t o o ,  w o u l d  r e j e c t  t h e  T h i r d  C i r c u i t ' s  t r e a t m e n t  
o f  v o l u n t a r i n e s s  a s  a  f a c t u a l  i s s u e  a n d  w o u l d  h o l d  t h a t  
i t  i s  a  m i x e d  q u e s t i o n  o f  l a w  a n d  f a c t .  I  w o u l d  p r e f e r  
t o  r e m a n d .  
J u s t i c e  O ' C o n n o r  
c c :  T h e  C o n f e r e n c e  
S i n c e r e l y ,  
✓~ 
C H A M e E R S  O f '  
T H E  C H I E F  J U S T I C E  
-
-
, j t t . J t r . t m t  < ! f o u r l  o f  t l r t  ~ b  . j t a t t s  
, _ u 4 i n g h t n .  ~ .  < ! f .  2 0 f f e ' ! . ; l  
O c t o b e r  2 4 ,  1 9 8 5  
R e :  
N o .  8 4 - 5 7 8 6  - M i l l e r  v .  F e n t o n  
D e a r  S a n d r a :  
I  w o u l d  p r e f e r  t o  a f f i r m  o n  t h e  m e r i t s ,  b u t  I  c a n  g o  
a l o n g  w i t h  a  r e m a n d  i f  a  m a j o r i t y  b e l i e v e s  i t  i s  n e c e s s a r y .  
R e g a r d s ,  
J u s t i c e  O ' C o n n o r  




, .: . . . •  
-C H A M B E R S  O F "  
J U S T I C E  S A N D R A  D A Y  O ' C O N N O R  
-
. t n v r t n u  < 1 I 1 t 1 t r t  . o f  t q t  1 l u i t t b  . t t a t t . -
J l a , e - f t i n g t o n .  J .  < I I ,  2 l T  f f e ' l . ,  
O c t o b e r  2 4 ,  1 9 8 5  
N o .  8 4 - 5 7 8 6  M i l l e r  v .  F e n t o n  
D e a r  C h i e f ,  
S i n c e  i t  i s  c l e a r  a t  l e a s t  f i v e  o t h e r s  
b e l i e v e  t h e  c a s e  s h o u l d  b e  r e m a n d e d ,  I  t o o  w i l l  " g o  a l o n g "  
w i t h  t h a t  c o u r s e  o f  a c t i o n .  
S i n c e r e l y ,  
s ~  
T h e  C h i e f  J u s t i c e  
C o p i e s  t o  t h e  C o n f e r e n c e  
t : ,  
✓ 
. ,  
~ 
f f . 1  
-
1 J z _ _  
- T h e  C h i e f  J u s t i c e  
J u s t i c e  B r e n n a n  t , _  1 .  /  
J u s t i c e  W h i t e  7  C J  _  
J u s t i c e  M a r s h a l l  ·  ·  ·  
J u s t i c e  B l a c k m u n  
J u s t i c e  P o w e l l  
J u s t i c e  R e h n q u i s t  
· J u s t i c e  S t e v e n s  
F r o m :  J u s t i c e  O ' C o n n o r  
C i r c u l a t e d :  _ _ _ _ _ _ _ _ _  _  
R e c i r c u l a t e d : - - ~ - - - - - - -
1 s t  D R A F T  
S U P R E M E  C O U R T  O F  T H E  U N I T E D  S T A T E S  
N o .  8 4 - 5 7 8 6  
F R A N K  M .  M I L L E R ,  J R . ,  P E T I T I O N E R  v .  P E T E R  J .  
F E N T O N ,  S U P E R I N T E N D E N T ,  R A H W A Y  
S T A T E  P R I S O N ,  E T  A L .  
.  O N  W R I T  O F  C E R T I O R A R I  T O  T H E  U N I T E D  S T A T E S  C O U R T  O F  
A P P E A L S  F O R  T H E  T H I R D  C I R C U I T  
[ N o v e m b e r - ,  1 9 8 5 ]  
I ~  
t . 1 - . < J  
1 1 / 1 J , 1 1  
f~~ 
J U S T I C E  O ' C O N N O R  d e l i v e r e d  t h e  o p i n i o n  o f  t h e  C o u r t .  ~ ~ 
U n d e r  2 8  U .  S .  C .  §  2 2 5 4 ( d ) ,  s t a t e - c o u r t  f i n d i n g s  o f  f a c t  ~ _ _  i - : - - .  ~ 
" s h a l l  b e  p r e s u m e d  t o  b e  c o r r e c t "  i n  a  f e d e r a l  h a b e a s  c o r p u s  ~ 1 1  ~
p r o c e e d i n g ·  u n l e s s  o n e  o f  e i g h t  e n u m e r a t e d  e x c e p t i o n s  
a p p l y . '  T h e  q u e s t i o n  p r e s e n t e d  i s  w h e t h e r  t h e  v . Q h l n t a r i - ~  
n e s s  o f  a  c o n f e s s i o n  i s  a n  i s s u e  o f  f a c t  e n t i t l e d  t o  t h e  §  2 2 5 4 ( d )  .  L )  
p r e s u ~  •  , x _ _ f a - - I  ,  
I  4 _ t ~  
O n  t h e  m o r n i n g  o f  A u g u s t  1 3 ,  1 9 7 3  a  s t r a n g e r  a p p r o a c h e d  
t h e  r u r a l  N e w  J  e r s ~ y  h o m e  o f  1 7  y e a r  o l d  D e b o r a h  M a r g o l i n  ( } _ ~  t . A , , c . -
a n d  t o l d  h e r  t h a t  a  h e i f e r  w a s  l o o s e  a t  t h e  f o o t  o f  h e r  d r i v e - C  -
w a y .  S h e  s e t  o u t  a l o n e  t o  i n v e s t i g a t e  a n d  n e v e r  r e t u r n e d .  ~ ~ f  
L a t e r  t h a t  d a y ,  h e r  m u t i l a t e d  b o d y  w a s  f o u n d  i n  a  n e a r b y  /  
s t r e a m .  i  I / / ' (  
1  
I n  p e r t i n e n t  p a r t ,  2 8  U .  S .  C .  §  2 2 5 4 ( d )  p r o v i d e s ,  
" I n  a n y  p r o c e e d i n g  i n s t i t u t e d  i n  a  F e d e r a l  C o u r t  b y  a n  a p p l i c a t i o n  f o r  a  
w r i t  o f  h a b e a s  c o r p u s  b y  a  p e r s o n  i n  c u s t o d y  p u r s u a n t  t o  t h e  j u d g m e n t  o f  a  
S t a t e  c o u r t ,  a  d e t e r m i n a t i o n  a f t e r  a  h e a r i n g  o n  t h e  m e r i t s  o f  a  f a c t u a l  i s s u e ,  
m a d e  b y  a  S t a t e  c o u r t  o f  c o m p e t e n t  j u r i s d i c t i o n  . . .  s h a l l  b e  p r e s u m e d  t o  
b e  c o r r e c t ,  u n l e s s  
" ( 8 )  . . .  t h e  F e d e r a l  c o u r t  . . .  c o n c l u d e s  t h a t  s u c h  f a c t u a l  f i n d i n g  i s  n o t  
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T h e  v i c t i m ' s  b r o t h e r s  w e r e  a b l e  t o  p r o v i d e  a  d e s c r i p t i o n  o f  
t h e  s t r a n g e r ' s  c a r  a n d  c l o t h i n g .  B a s e d  o n  t h i s  i n f o r m a t i o n ,  
o f f i c e r s  o f  t h e  N e w  J e r s e y  S t a t e  P o l i c e  t e n t a t i v e l y  i d e n t i f i e d  
p e t i t i o n e r  a n d ,  l a t e r  t h a t  e v e n i n g ,  f o u n d  h i m  a t  h i s  p l a c e  o f  
e m p l o y m e n t .  P e t i t i o n e r  r e s p o n d e d  t o  t h e  o f f i c e r s '  p r e l i m i -
n a r y  i n q u i r i e s  a n d  a g r e e d  t o  r e t u r n  t o  t h e  p o l i c e  b a r r a c k s  f o r  
f u r t h e r  q u e s t i o n i n g .  A p p r o x i m a t e l y  t w o  h o u r s  l a t e r ,  D e t e c -
t i v e  C h a r l e s  B o y c e  l e d  p e t i t i o n e r  t o  a n  i n t e r r o g a t i o n  r o o m  
a n d  i n f o r m e d  h i m  o f  h i s  M i r a n d a  r i g h t s .  P e t i t i o n e r  i n q u i r e d  
a b o u t  t h e  s c o p e  o f  h i s  p r i v i l e g e  t o  r e m a i n  s i l e n t  a n d  t h e n  e x e -
c u t e d  a  w r i t t e n  w a i v e r ,  t h e  v a l i d i t y  o f  w h i c h  i s  n o t  a t  i s s u e .  
A  5 8  m i n u t e  l o n g  i n t e r r o g a t i o n  s e s s i o n  e n s u e d .  D u r i n g  
t h e  c o u r s e  o f  t h e  i n t e r v i e w ,  D e t e c t i v e  B o y c e  t o l d  p e t i t i o n e r  
t h a t  M s .  M a r g o l i n  h a d  j u s t  d i e d .  T h a t  s t a t e m e n t ,  w h i c h  
B o y c e  k n e w  t o  b e  u n t r u e ,  s u p p o r t e d  a n o t h e r  o f f i c e r ' s  e a r l i e r ,  
a n d  e q u a l l y  f a l s e ,  s u g g e s t i o n  t h a t  t h e  v i c t i m  w a s  s t i l l  a l i v e  
a n d  c o u l d  i d e n t i f y  h e r  a t t a c k e r .  A p p .  1 6 - 1 7 ;  R e c o r d  1 0 9  a n d  
3 0 5 .  D e t e c t i v e  B o y c e  a l s o  t o l d  p e t i t i o n e r  t h a t  h e  h a d  b e e n  
i d e n t i f i e d  a t  t h e  M a r g o l i n  h o m e  e a r l i e r  i n  t h e  d a y .  I n  f a c t ,  
M s .  M a r g o l i n ' s  b r o t h e r s  h a d  o n l y  p r o v i d e d  a  g e n e r a l  d e s c r i p -
t i o n  o f  t h e  s t r a n g e r ' s  c a r  a n d  c l o t h i n g .  F i n a l l y ,  D e t e c t i v e  
B o y c e  i n d i c a t e d  t h a t  b l o o d  s t a i n s  h a d  b e e n  f o u n d  o n  p e t i t i o n -
e r ' s  f r o n t  s t o o p .  N o  s u c h  e v i d e n c e  w a s  i n t r o d u c e d  a t  t r i a l ,  
a n d  r e s p o n d e n t  d o e s  n o t  n o w  c o n t e n d  t h a t  i t  e v e r  i n  f a c t  
e x i s t e d .  
T h r o u g h o u t  t h e  i n t e r v i e w ,  D e t e c t i v e  B o y c e  p r e s e n t e d  
h i m s e l f  a s  s y m p a t h e t i c  t o  p e t i t i o n e r ' s  p l i g h t .  O n  s e v e r a l  
o c c a s i o n s ,  h e  s t a t e d  t h a t  h e  d i d n ' t  c o n s i d e r  p e t i t i o n e r  t o  b e  a  
c r i m i n a l  b e c a u s e  t h e  p e r p e t r a t o r  o f  t h e  d e e d  h a d  a  " m e n t a l  
p r o b l e m "  a n d  n e e d e d  m e d i c a l  h e l p  r a t h e r  t h a n  p u n i s h m e n t .  
A p p .  1 9 .  
2  
E v e n t u a l l y ,  p e t i t i o n e r  f u l l y  c o n f e s s e d  t o  t h e  
~
e  f o l l o w i n g  e x c h a n g e  i s  r e p r e s e n t a t i v e  o f  t h e  t o n e  o f  t h e  
g a t i o n .  ,  
B o y c e :  " F r a n k ,  l o o k ,  y o u  w a n t  h e l p ,  d o n ' t  y o u ,  F r a n k ? "  
M i l l e r :  " Y e s ,  u h  h u h ,  y e s ,  b u t  I ' m ,  I ' m  n o t  g o i n g  t o  a d m i t  t < 1  s o m e t h i n g  
t h a t ,  t h a t  I  w a s n ' t  i n v o l v e d  i n . "  
•  
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c r i m e .  A f t e r  d o i n g  s o ,  h e  l a p s e d  i n t o  a  w h a t  D e t e c t i v e  
B o y c e  d e s c r i b e d  a s  a  " s t a t e  o f  s h o c k . "  R e c o r d ,  a t  8 4 - 8 5 .  
R e p e a t e d  e f f o r t s  t o  r o u s e  h i m  f r o m  h i s  s t u p o r  f a i l e d ,  a n d  
t h e  p o l i c e  s u m m o n e d  a n  a m b u l a n c e  t o  t r a n s p o r t  h i m  t o  t h e  
h o s p i t a l .  
T h e  t r i a l  c o u r t  r e j e c t e d  p e t i t i o n e r ' s  m o t i o n  t o  s u p p r e s s  t h e  
c o n f e s s i o n ,  a n d  t h e  j u r y  f o u n d  p e t i t i o n e r  g u i l t y  o f  m u r d e r  i n  
t h e  f i r s t  d e g r e e .  T h e  S u p e r i o r  C o u r t  A p p e l l a t e ·  D i v i s i o n  r e -
v e r s e d ,  f i n d i n g  a s  a  m a t t e r  o f  l a w  t h a t  t h e  c o n f e s s i o n  w a s  t h e  
r e s u l t  o f  ' ' i n t e n s e  a n d  m i n d  b e n d i n g  p s y c h o l o g i c a l  c o m p u l -
B o y c e :  " W e  d o n ' t  w a n t  y o u  t o ,  a l l  I  w a n t  y o u  t o  d o  i s  t a l k  t o  m e ,  t h a t ' s  a l l .  
I ' m  n o t  t a l k i n g  a b o u t  a d m i t t i n g  t o  a n y t h i n g  F r a n k .  I  w a n t  y o u  t o  t a l k  t o  
m e .  I  w a n t  y o u  t o  t e l l  m e  w h a t  y o u  t h i n k .  I  w a n t  y o u  t o  t e l l  m e  h o w  y o u  
t h i n k  a b o u t  t h i s ? "  
M i l l e r :  " W h a t  I  t h i n k  a b o u t  i t ? "  
B o y c e :  " Y e a h "  
M i l l e r :  " I  t h i n k  w h o e v e r  d i d  i t  r e a l l y  n e e d s  h e l p . "  ·  
B o y c e :  " A n d  t h a t ' s  w h a t  I  t h i n k  a n d  t h a t ' s  w h a t  I  k n o w @ '  T h e y  d o n ' t ,  
t h e y  d o n ' t  n e e d  p u n i s h m e n t ,  r i g h t ?  L i k e  y o u  s a i d ,  t h e y  n e e d  h e l p . "  
M i l l e r :  " R i g h t . "  
B o y c e :  " N o w ,  d o n ' t  y o u  t h i n k  i t ' s  b e t t e r  i f  s o m e o n e  k n o w s  t h a t  h e  o r  s h e  
h a s  a  m e n t a l  p r o b l e m  t o  c o m e  f o r w a r d  w i t h  i t  a n d  s a y ,  l o o k ,  I ' v e ,  I ' v e  d o n e  
t h e s e  a c t s ,  I ' m  r e s p o n s i b l e  f o r  t h i s ,  b u t  I  w a n t  t o  b e  h e l p e d .  I  c o u l d n ' t  
h e l p - m y s e l f ,  I  h a d  n o  c o n t r o l  o f  m y s e l f  a n d  i f  I ' m  e x a m i n e d  p r o p e r l y  y o u ' l l  
f i n d  o u t  t h a t ' s  t h e  c a s e .  
O k a y .  L i s t e n  F r a n k ,  i f  I  p r o m i s e  t o ,  y o u  k n o w ,  d o  a l l  I  c a n  w i t h  t h e  p s y -
c h i a t r i s t ,  a n d  e v e r y t h i n g ,  a n d  w e  g e t  t h e  p r o p e r  h e l p  f o r  y o u ,  w i l l  y o u  t a l k  
t o  m e  a b o u t  i t . "  
M i l l e r :  " I  c a n ' t  t a l k  t o  y o u  a b o u t  s o m e t h i n g  I ' m  n o t  . . .  "  
B o y c e :  " A l r i g h t ,  l i s t e n  F r a n k ,  a l r i g h t ,  h o n e s t .  I  k n o w  w h a t ' s  g o i n g  o n  i n -
s i d e  y o u ,  F r a n k .  I  w a n t  t o  h e l p  y o u ,  y o u  k n o w ,  b e t w e e n  u s  r i g h t  n o w .  
.  .  .  Y o u ' v e  g o t  t o  t a l k  t o  m e · a b o u t  i t .  T h i s  i s  t h e  o n l y  w a y  w e ' l l  b e  a b l e  
t o  w o r k  i t  o u t .  I  m e a n ,  y o u  k n o w ,  l i s t e n ,  I  w a n t  t o  h e l p  y o u ,  b e c a u s e  y o u  
a r e  i n  m y  m i n d ,  y o u  a r e  n o t  r e s p o n s i b l e .  Y o u  a r e  n o t  r e s p o n s i b l e ,  F r a n k .  
F r a n k ,  w h a t ' s  t h e  m a t t e r  t  
M i l l e r :  " I  f e e l  b a d . "  A p p .  1 7 - 2 2 .  
-4  
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s i o n "  a n d  t h e r e f o r e  w a s  i m p e r m i s s i b l e  u n d e r  t h e  F o u r t e e n t h  
A m e n d m e n t ' s  g u a r a n t e e  o f  D u e  P r o c e s s .  A p p .  5 3 .  O v e r  
t h r e e  d i s s e n t s ,  t h e  S u p r e m e  C o u r t  o f  N e w  J e r s e y  r e v e r s e d  
a g a i n .  7 6  N .  J .  3 9 2 ,  3 8 8  A .  2 d  2 1 8  ( 1 9 7 8 ) .  A f t e r  e x a m i n i n g  
t h e  " t o t a l i t y  o f  a l l  t h e  s u r r o u n d i n g  c i r c u m s t a n c e s , "  i n c l u d i n g  
p e t i t i o n e r ' s  e d u c a t i o n a l  l e v e l ,  a g e ,  a n d  a w a r e n e s s  o f  h i s  
M i r a n d a  r i g h t s ,  t h e  C o u r t  f o u n d  t h a t  t h e  i n t e r r o g a t i o n  " d i d  
n o t  e x c e e d  p r o p e r  b o u n d s , "  a n d  t h a t  t h e  r e s u l t i n g  c o n f e s s i o n ,  
b e i n g  v o l u n t a r y ,  h a d  b e e n  p r o p e r l y  a d m i t t e d  i n t o  e v i d e n c e .  
7 6  N .  J . ,  a t  4 0 2 - 4 0 5 ,  3 8 8  A .  2 d ,  a t  2 2 3 - 2 2 4 .  
P e t i t i o n e r ·  t h e n  s o u g h t  a  w r i t  o f  h a b e a s  c o r p u s  i n  t h e  
U n i t e d  S t a t e s  D i s t r i c t  C o u r t  f o r  t h e  D i s t r i c t  o f  N e w  J e r s e y .  
T h a t  c o u r t  d i s m i s s e d  t h e  a p p l i c a t i o n  w i t h o u t  a n  e v i d e n t i a r y  
h e a r i n g .  A  d i v i d e d  p a n e l  o f  t h e  C o u r t  o f  A p p e a l s  f o r  t h e  
T h i r d  C i r c u i t  a f f i r m e d .  7 4 1  F .  2 d  1 4 5 6  ( C A 3  1 9 8 4 ) .  R e l y -
i n g  o n  c i r c u i t  p r e c e d e n t ,  
3  
t h e  c o u r t  h e l d  t h a t  t h e  v o l u n t a r i -
n e s s  o f  a  c o n f e s s i o n  i s  a  " f a c t u a l  i s s u e "  w i t h i n  t h e  m e a n i n g  o f  
2 8  U .  S .  C .  §  2 2 5 4 ( d ) .  A c c o r d i n g l y ,  f e d e r a l  r e v i e w  o f  t h e  
N e w  J e r s e y  S u p r e m e  C o u r t ' s  d e t e r m i n a t i o n  t h a t  p e t i t i o n e r ' s  
c o n f e s s i o n  w a s  v o l u n t a r y  w a s  " l i m i t e d  t o  w h e t h e r  t h e  s t a t e  
c o u r t  a p p l i e d  t h e  p r o p e r  l e g a l  t e s t ,  a n d  w h e t h e r  [ i t s ]  f a c t u a l  
c o n c l u s i o n s  . . .  [  w e r e ]  s u p p o r t e d  o n  t h e  r e c o r d  a s  a  w h o l e . "  
7 4 1  F . - 2 d ,  a t  1 4 6 2 .  U n d e r  t h i s  s t a n d a r d ,  t h e  c o u r t  c o n -
c l u d e d ,  t h e  D ~ s t r i c t  C o u r t ' s  d e n i a l  o f  t h e  p e t i t i o n  f o r  h a b e a s  
r e l i e f  w a s  p r o p e r .  ·  
B e c a u s e  t h e  C o u r t s  o f  A p p e a l s  h a v e  r e a c h e d  d i f f e r i n g  c o n -
c l u s i o n s  o n  w h e t h e r  s t a t e - c o u r t  v o l u n t a r i n e s s  d e t e r m i n a t i o n s  
a r e  e n t i t l e d  t o  t h e  §  2 2 5 4 ( d )  p r e s u m p t i o n  o f  c o r r e c t n e s s ,  a n d  
b e c a u s e  o f  t h e  i s s u e ' s  i m p o r t a n c e  t o  t h e  a d m i n i s t r a t i o n  o f  
c r i m i n a l  j u s t i c e ,  w e  g r a n t e d  c e r t i o r a r i .  - - U .  S .  - -
3  
T h e  C o u r t  o f  A p p e a l s  r e l i e d  o n  a n  e a r l i e r  d e c i s i o n  o f  t h a t  c o u r t  h o l d i n g  
t h a t  t h e  v o l u n t a r i n e s s  o f  a  w a i v e r  o f  M i r a n d a  r i g h t s  w a s  e n t i t l e d  t o  t h e  
§  2 2 5 4 ( d )  p r e s u m p t i o n .  P a t t e r s o n  v .  C u y l e r ,  7 2 9  F .  2 d  9 2 5  ( C A 3  1 9 8 4 ) .  
T h e  p r e s e n t  c a s e  p r e s e n t s  n o  o c c a s i o n  f o r  u s  t o  a d d r e s s  t h e  q u e s t i o n  
w h e t h e r  f e d e r a l  h a b e a s  c o w : t s  m u s t  a c c o r d  t h e  s t a t u t o r y  p r e s u m p t i o n  o f  
c o r r e c t n e s s  t o  s t a t e - c o u r t  f i n d i n g s  c o n c e r n i n g  t h e  v a l i d i t y  o f  a  w a i v e r .  
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( 1 9 8 5 ) .  C o m p a r e  B r a n t l e y  v .  M c K a s k l e ,  7 2 2  F .  2 d  1 8 7 ,  1 8 8  
( C A 5  1 9 8 3 )  ( " [ V ] o l u n t a r i n e s s  o f  a  c o n f e s s i o n  i s  a  m i x e d  q u e s -
t i o n  o f  l a w  a n d  f a c t . " ) ,  w i t h  A l e x a n d e r  v .  S m i t h ,  5 8 2  F .  2 d  
2 1 2 ,  2 1 7  ( C A 2 ) ,  c e r t .  d e n i e d ,  4 3 9  U .  S .  9 9 0  ( 1 9 7 8 )  ( s t a t e  c o u r t  
v o l u n t a r i n e s s  d e t e r m i n a t i o n  e n t i t l e d  t o  §  2 2 5 4 ( d )  p r e s u m p -
t i o n ) .  W e  n o w  r e v e r s e  a n d  r e m a n d .  
I I  
T h i s  C o u r t  h a s  l o n g  h e l d  t h a t  c e r t a i n  i n t e r r o g a t i o n  t e c h -
n i q u e s ,  e i t h e r  i n  i s o l a t i o n  o r  a s  a p p l i e d  t o  t h e  u n i q u e  c h a r a c -
t e r i s t i c s  o f  a  p a r t i c u l a r  s u s p e c t ,  a r e  s o  o f f e n s i v e  t o  a  c i v i l i z e d  
s y s t e m  o f  j u s t i c e  t h a t  t h e y  m u s t  b e  c o n d e m n e d  u n d e r  t h e  
D u e  P r o c e s s  C l a u s e  o f  t h e  F o u r t e e n t h  A m e n d m e n t .  B r a u m  
v .  M i s s i s s i p p i ,  2 9 7  U .  S .  2 7 8  ( 1 9 3 6 ) ,  w a s  t h e  w e l l s p r i n g  o f  
t h i s  n o t i o n ,  n o w  d e e p l y  e m b e d d e d  i n  o u r  c r i m i n a l  l a w .  
F a c e d  w i t h  s t a t e m e n t s  e x t r a c t e d  b y  b e a t i n g s  a n d  o t h e r  
f o r m s  o f  p h y s i c a l  a n d  p s y c h o l o g i c a l  t o r t u r e ,  t h e  C o u r t  h e l d  
t h a t  c o n f e s s i o n s  p r o c u r e d  b y  m e a n s  " r e v o l t i n g  t o  t h e  s e n s e  o f  
j u s t i c e "  c o u l d  n o t  b e  u s e d  t o  s e c u r e  a  c o n v i c t i o n .  ·  I d . ,  a t  2 8 6 .  
O n  n u m e r o u s  s u b s e q u e n t  o c c a s i o n s  t h e  C o u r t  h a s  s e t  a s i d e  
c o n v i c t i o n s  s e c u r e d  t h r o u g h  t h e  a d m i s s i o n  o f  a n  i m p r o p e r l y  
o b t a i n e d  c o n f e s s i o n .  S e e ,  e .  g . ,  M i n c e y  v .  A r i z o n a ,  4 3 7  
U .  S .  3 8 5  ( 1 9 7 8 ) ;  H a y n e s  v .  W a s h i n g t o n ,  3 7 3  U .  S .  5 0 3  
( 1 9 6 3 ) ;  A s h c r a f t  v .  T e n n e s s e e ,  3 2 2  U .  S .  1 4 3  ( 1 9 4 4 ) ;  C h a m -
b e r s  v .  F l o r i d a ,  3 0 9  U .  S .  2 2 7 ,  2 3 5 - 2 3 8  ( 1 9 4 0 ) .  A l t h o u g h  
t h e s e  d e c i s i o n s  f r a m e d  t h e  l e g a l  i n q u i r y  i n  a  v a r i e t y  o f  d i f f e r -
e n t  w a y s ,  u s u a l l y  t h r o u g h  t h e  " c o n v e n i e n t  s h o r t h a n d "  o f  a s k -
i n g  w h e t h e r  t h e  c o n f e s s i o n  w a s  " i n v o l u n t a r y , "  B l a c k b u r n  v .  
A l a b a m a ,  3 6 1  U .  S .  1 9 9 ,  2 0 7  ( 1 9 6 0 ) ,  t h e  C o u r t ' s  a n a l y s i s  h a s  
c o n s i s t e n t l y  b e e n  a n i m a t e d  b y  t h e  v i e w  t h a t  " o u r s  i s  a n  a c c u -
s a t o r i a l  a n d  n o t  a n  i n q u i s i t o r i a l  s y s t e m , "  R o g e r s  v .  R i c h -
m o n d ,  3 6 5  U .  S .  5 3 4 ,  5 4 1  ( 1 9 6 1 ) ,  a n d  t h a t ,  a c c o r d i n g l y ,  t a c -
t i c s  f o r  e l i c i t i n g  i n c u l p a t o r y  s t a t e m e n t s  m u s t  f a l l  w i t h i n  t h e  
b r o a d  c o n s t i t u t i o n a l  b o u n d a r i e s  i m p o s e d  b y  t h e  F o u r t e e n t h  
A m e n d m e n t ' s  g u a r a n t e e  o f  f u n d a m e n t a l  f a i r n e s s .  I n d e e d ,  
e v e n  a f t e r  h o l d i n g  t h a t  t h e  F i f t h  A m e n d m e n t  g u a r a n t e e  
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a g a i n s t  c o m p u l s o r y  s e l f  i n c r i m i n a t i o n  a p p l i e s  i n  t h e  c o n t e x t  o f  
c u s t o d i a l  i n t e r r o g a t i o n s ,  M i r a n d a  v .  A r i z o n a ,  3 8 4  U .  S .  4 3 6 ,  
4 7 8  ( 1 9 6 6 ) ,  a n d  i s  b i n d i n g  o n  t h e  s t a t e s ,  M a l l o y  v .  H o g a n ,  3 7 8  
U .  S .  1 ,  6  ( 1 9 6 4 ) ,  t h e  C o u r t  h a s  c o n t i n u e d  t o  m e a s u r e  c o n f e s -
s i o n s  a g a i n s t  t h e  r e q u i r e m e n t s  o f  D u e  P r o c e s s .  S e e ,  e .  g . ,  
M i n c e y  v .  A r i z o n a ,  4 3 7  U .  S .  3 8 5 ,  4 0 2  ( 1 9 7 8 ) ;  B e e c h e r  v .  A l a -
b a m a ,  3 8 9  U .  S .  3 5 ,  3 8  ( 1 9 6 7 )  ( p e r  c u r i a m ) .  
W i t h o u t  e x c e p t i o n ,  t h e  C o u r t ' s  c o n f e s s i o n  c a s e s  h o l d  t h a t (  
t h e  u l t i m a t e  i s s u e  o f  " v o l u n t a r i n e s s "  i s  a  l e g a l  q u e s t j p n  
r e q u i r i n g  i n d e p e n d e n t  f e d e r a l  d e t e r m i n a t i o n .  S e e ,  e . g . ,  
H a y n e s  v .  W a s h i n g t o n ,  3 7 3  U .  S . ,  a t  5 1 5 - 5 1 6 ;  A s h c r a f t  v .  
T e n n e s s e e ,  3 2 2  U .  S . ,  a t  1 4 7 - 1 4 8 .  A s  r e c e n t l y  a s  1 9 7 8 ,  t h e  
C o u r t  r e a f f i r m e d  t h a t  i t  w a s  " n o t  b o u n d  b y ' '  a  s t a t e  c o u r t  v o l -
u n t a r i n e s s  f i n d i n g  a n d  r e i t e r a t e d  i t s  h i s t o r i c  " d u t y  t o  m a k e  
a n  i n d e p e n d e n t  e v a l u a t i o n  o f  t h e  r e c o r d . "  M i n c e y  v .  A r i -
z o n a ,  4 3 7  U .  S . ,  a t  4 0 1 .  T h a t  d u t y ,  a s  M i n c e y  m a k e s  e x -
p l i c i t ,  i s  n o t  l i m i t e d  t o  i n s t a n c e s  i n  w h i c h  t h e  c l a i m  i s  t h a t  t h e  
p o l i c e  c o n d u c t  w a s  " i n h e r e n t l y  c o e r c i v e . "  A s h c r a f t ·  v .  T e n -
n e s s e e ,  3 2 2  U .  S . ,  a t  1 5 4 .  I t .  a p p l i e s  e q u a l l y  w h e n  t h e  i n -
t e r r o g a t i o n  t e c h n i q u e s  w e r e  i m p r o p e r  o n l y  b e c a u s e ,  i n  t h e  
p a r t i c u l a r  c i r c u m s t a n c e s  o f  t h e  c a s e ,  t h e  c o n f e s s i o n  i s  u n - ·  
l i k e l y  t o  h a v e  b e e n  t h e  p r o d u c t  o f  a  f r e e  a n d  r a t i o n a l  w i l l .  
S e e  M i n c e y  v .  A r i z o n a ,  4 3 7  U .  S . ,  a t  4 0 1 .  B e c a u s e  t h e  u l t i -
m a t e  i s s u e  i n  b o t h  c a t e g o r i e s  o f  c a s e s  i s  t h e  s a m e - w h e t h e r  
t h e  S t a t e  h a s  o b t a i n e d  t h e ·  c o n f e s s i o n  i n  a  m a n n e r  t h a t  c o m -
p o r t s  w i t h  D u e  P r o c e s s - t h e  d e c i s i o n s  l e a v e  n o  d o u b t  t h a t  
o u r  i n d e p e n d e n t  o b l i g a t i o n  t o  d e c i d e  t h e  c o n s t i t u t i o n a l  q u e s -
t i o n  i s  i d e n t i c a l .  
M i n c e y ,  A s h c r a f t ,  a n d  m a n y  o f  t h e  e a r l y  d e c i s i o n s  a p p l y i n g  
t h e  i n d e p e n d e n t - d e t e r m i n a t i o n  r u l e  i n  c o n f e s s i o n  c a s e s  c a m e  
t o  t h e  C o u r t  o n  d i r e c t  a p p e a l  f r o m  s t a t e  c o u r t  j u d g m e n t s .  I  
T h e  r u l e ,  h o w e v e r ,  i s  n o  l e s s  f i r m l y  e s t a b l i s h e d  i n  c a s e s  c o m -
i n g  t o  t h e  f e d e r a l  s y s t e m  o n  a p p l i c a t i o n  f o r  a  w r i t  o f  h a b e a s  
c o r p u s .  D a v i s  v .  N o r t h  C a r o l i n a ,  3 8 4  U .  S .  7 3 7  ( 1 9 6 6 ) ,  r e -
s o l v e d  t h e  i s s u e  w i t h  u n m i s t a k a b l e  c l a r i t y .  T h e r e ,  t h e  s t a t e  
h a d  a d m i t t e d  i n t o  e v i d e n c e  a  c o n f e s s i o n  e l i c i t e d  f r o m  a n  i m -
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p o v e r i s h e d ,  m e n t a l l y  d e f i c i e n t  s u s p e c t  w h o  h a d  b e e n  h e l d  i n -
c o m m u n i c a d o  f o r  1 6  d a y s  w i t h  b a r e l y  a d e q u a t e  n o u r i s h m e n t .  
E x p r e s s l y  r e l y i n g  o n  t h e  d i r e c t - a p p e a l  c a s e s ,  t h e  C o u r t  
s t a t e d  u n e q u i v o c a l l y  t h a t  s t a t e - c o u r t  d e t e r m i n a t i o n s  c o n -
c e r n i n g  t h e  u l t i m a t e  q u e s t i o n  o f  t h e  v o l u n t a r i n e s s  o f  a  c o n f e s -
s i o n  a r e  n o t  b i n d i n g  i n  a  f e d e r a l  h a b e a s  c o r p u s  p r o c e e d i n g .  
I d . ,  a t  7 4 1 - 7 4 2 .  .  
. . .  
D a v i s  w a s  d e c i d e d  f o u r  m o n t h s  b e f o r e  2 8  U .  S .  C .  1 , , , . , _ , .  
§  2 2 5 4 (  d )  w a s  s i g n e d  i n t o  l a w .  A c t  o f  N o v e m b e r  2 d ,  1 9 6 6 ,  J '  
P u b .  L .  8 9 - 7 1 1 ,  8 0  S t a t .  1 1 0 4 .  R e s p o n d e n t  c o n t e n d s  t h a t ,  
w h a t e v e r  m a y  h a v e  b e e n  t h e  c a s e  p r i o r  t o  1 9 6 6 ,  t h e  e n a c t -
m e n t  o f §  2 2 5 4 ( d )  i n  t h a t  y e a r  f u n d a m e n t a l l y  a l t e r e d  t h e  n a -
t u r e  o f  f e d e r a l  h a b e a s  r e v i e w  o f  s t a t e  v o l u n t a r i n e s s  : f j . n d i n g s .  
T h a t  s u g g e s t i o n  f i n d s  n o  s u p p o r t  i n  t h i s  C o u r t ' s  d e c i s i o n s .  
S e e ,  e . g . ,  B o u l d o n  v .  H o f f m a n ,  3 9 4  U .  S .  4 7 8 ,  4 8 0  ( 1 9 6 9 )  
( f i n d i n g  c o n f e s s i o n  v o l u n t a r y  a f t e r  m a k i n g  " a n  i n d e p e n d e n t  
s t u d y  o f  t h e  e n t i r e  r e c o r d " ) ;  F r a z i e r  v .  C u p p ,  3 9 4  U .  S .  7 3 1 ,  
7 3 9  ( 1 9 6 9 )  ( e x a m i n i n g  " t o t a l i t y  o f  t h e  c i r c u m s t a n c e s "  t o  a s -
s e s s  a d m i s s i b i l i t y  o f  c o n f e s s i o n ) .  M o r e  i m p o r t a n t l y ,  t h e  h i s - ·  
t o r y  o f §  2 2 5 4 ( d )  u n d e r m i n e s  a n y  a r g u m e n t  t h a t  C o n g r e s s  i n -
t e n d e d  t h a t  t h e  u l t i m a t e  q u e s t i o n  o f  t h e  a d m i s s i b i l i t y  o f  a  
c o n f e s s i o n  b e  t r e a t e d  a  " f a c t u a l  i s s u e "  w i t h i n  t h e  m e a n i n g  o f  
t h a t  p r o v i s i o n .  T h e  1 9 6 6  a m e n d m e n t  w a s  a n  a l m o s t  v e r b a -
t i m  c o d i f i c a t i o n  o f  t h e  s t a n d a r d s  d e l i n e a t e d  i n  T o u m s e n d  v .  
S a i n ,  3 7 2  U .  S .  2 9 3  ( 1 9 6 3 ) ,  f o r  d e t e r m i n i n g  w h e n  a  d i s t r i c t  
c o u r t  m u s t  h o l d  a n  e v i d e n t i a r y  h e a r i n g  b e f o r e  a c t i n g  o n  a  h a -
b e a s  p e t i t i o n .  W h e n  a  h e a r i n g  i s  n o t  o b l i g a t o r y ,  T o w n s e n d  
h e l d ,  t h e  f e d e r a l  c o u r t  " o r d i n a r i l y  s h o u l d  [ ]  a c c e p t  t h e  f a c t s  
a s  f o u n d "  i n  t h e  s t a t e  p r o c e e d i n g .  I d . ,  a t  3 1 8 .  C o n g r e s s  e l -
e v a t e d  t h a t  e x h o r t a t i o n  i n t o  a  m a n d a t o r y  p r e s u m p t i o n  o f  c o r -
r e c t n e s s .  B u t  t h e r e  i s  a b s o l u t e l y  n o  i n d i c a t i o n  t h a t  i t  i n - ;  
t e n d e d  t o  a l t e r  T o w n s e n d ' s  u n d e r s t a n d ·  t h a t  t h e  " u l t i m a t e  
c o n s 2 t u t i o n a l  q u e s t i o n "  o f  t h e  a d g ~ f a s i b i l i t y  o f  a  ·  c o ~ i o n  1 1 1 - - - 7  
w a s  a  " m i x e d  q u e s t i o n [ ]  o f  f a c t  a n d  l a w ' '  s u b j e c t  t o  p l E I D M Y  d  -
f e d e r a l  r e v i e w .  I d . ,  a t  3 0 9 ,  a n d  3 0 9 ,  n .  6 .  -
•  
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I n  s h o r t ,  a n  u n b r o k e n  l i n e  o f  c a s e s ,  c o m i n g  t o  t h i s  C o u r t  
b o t h  o n  d i r e c t  a p p e a l  a n d  o n  r e v i e w  o f  a p p l i c a t i o n s  t o  l o w e r  
f e d e r a l  c o u r t s  f o r  a  w r i t  o f  h a b e a s  c o r p u s ,  f o r e c l o s e s  t h e  
C o u r t  o f  A p p e a l ' s  c o n c l u s i o n  t h a t  t h e  " v o l u n t a r i n e s s "  o f  a  
c o n f e s s i o n  m e r i t s  s o m e t h i n g  l e s s  t h a n  i n d e p e n d a n t  f e d e r a l  
c o n s i d e r a t i o n .  T o  b e  s u r e ,  s u b s i d i a r y  f a c t u a l  q u e s t i o n s ,  
s u c h  a s  w h e t h e r  a  d r u g  h a s  t h e  p r o p e r t i e s  o f  a  t r u t h  s e r u m ,  ·  
i d . ,  a t  3 0 6 ,  o r  w h e t h e r ·  i n  f a c t  t h e  p o l i c e  e n g a g e d  i n  t h e  .  
i n t i m i d a t i o n  t a c t i c s  a l l e g e d  b y  t h e  d e f e n d a n t ,  L a v a l l e e  v .  
D e l l e  R o s e ,  4 1 0  U .  S .  6 9 0 ,  6 9 3 - 6 9 5  ( 1 9 7 3 )  ( p e r  c u r i a m ) ,  a r e  
e n t i t l e d  t o  t h e  §  2 2 5 4 ( d )  p r e s u m p t i o n .  A n d  t h e  f e d e r a l  h a - 1  
b e a s  c o u r t ,  s h o u l d ,  o f  c o u r s e ,  g i v e  g r e a t  w e i g h t  t o  t h e  c o n s i d -
e r e d  c o n c l u s i o n s  o f  a  c o - e q u a l  s t a t e  j u d i c i a r y .  C u l o m b e  v .  
C o n n e c t i c u t ,  3 6 7  U .  S . ~ ( o p i n i o n  o f  F r a n k -
f u r t e r ,  J ) .  B u t ,  a s  w e  n o w  r e a f f i r m ,  t h e  u l t i m a t e  q u e s t i o n  
w h e t h e r ,  u n d e r  t h e  t o t a l i t y  o f  t h e  c i r c  t a n  e s ,  t h e  c h a l - ~ - _ . .  
l e n g e d  c o n f e s s i o n  w a s  o b t a m e d  m a  m a n n e r  c o m p a t i b l e  w i t h  r -
t h e  r e q u i I [ e m e n t s  o f  t h e  C o n s t i t u t i o n  i s  a  m a t t e r  f o r  i n d e -
p e n d e n t  f e d e r a l  d e t e r m i n a t i o n .  
I I I  
T h e  C o u r t  o f  A p p e a l s  r e c o g n i z e d  t h a t  t r e a t i n g  t h e  v o l u n - .  
t a r i n e s s  o f  a  c o n f e s s i o n  a s  a n  i s s u e  o f  f a c t  w a s  d i f f i c u l t  t o  
s q u a r e  w i t h  " f i f t y  y e a r s  o f  c a s e l a w ' '  i n  t h i s  C o u r t .  7 4 1  F .  2 d ,  
a t  1 4 6 2 .  I t  b e l i e v e d ,  h o w e v e r ,  t h a t  t h i s  s u b s t a n t i a l  b o d y  o f  
c o n t r a r y  p r e c e d e n t  w a s  n o t  c o n t r o l l i n g  i n  l i g h t  o f  o u r  m o r e  
r e c e n t  d e c i s i o n s  a d d r e s s i n g  t h e  s c o p e  o f  t h e  §  2 2 5 4 ( d )  p r e -
s u m p t i o n  o f  c o r r e c t n e s s .  S e e  W a i n w r i g h t  v .  W i t t ,  - -
U .  S .  - - ,  - - ( 1 9 8 5 )  ( t r i a l  c o u r t ' s  d e t e r m i n a t i o n  t h a t  a  
p r o s p e c t i v e  j u r o r  i n  a  c a p i t a l  c a s e  w a s  p r o p e r l y  e x c l u d e d  f o r  
c a u s e  e n t i t l e d  t o  p r e s u m p t i o n ) ;  P a t t o n  v .  Y o u n t ,  - - U .  S .  
- - ,  - - ( 1 9 8 4 )  ( i m p a r t i a l i t y  o f  a n  i n d i v i d u a l  j u r o r ) ;  R u s h e n  
v .  S p a i n ,  - - U . S . - - ,  - - ( 1 9 8 3 )  ( p e r  c u r i a m )  ( e f f e c t  o f  
e x  p a r t e  c o m m u n i c a t i o n  o n  i m p a r t i a l i t y  o f  i n d i v i d u a l  j u r o r ) ;  
M a g g i o  v .  F u l f o r d ,  4 6 2  U .  S .  1 1 1  ( 1 9 8 3 )  ( p e r  c u r i a m )  ( c o m -
p e t e n c y  t o  s t a n d  t r i a l ) ;  M a r s h a l l  v .  L o n s b e r g e r ,  4 5 9  U .  S .  
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4 2 2 ,  4 3 1 - 4 3 7  ( 1 9 8 3 )  ( d e t e r m i n a t i o n  t h a t  d e f e n d a n t  r e c e i v e d  
a n d  u n d e r s t o o d  s u f f i c i e n t  n o t i c e  o f  c h a r g e s  a g a i n s t  h i m  t o  
r e n d e r  g u i l t y  p l e a  v o l u n t a r y ) .  W e  a c k n o w l e d g e  t h a t  t h e  
C o u r t  h a s  n o t  c h a r t e d  a n  e n t i r e l y  c l e a r  c o u r s e  i n  t h i s  a r e a .  ,  / 1  
W e  r e j e c t ,  h o w e v e r ,  t h e  C o u r t  o f  A p p e a i j \ c o n c l u s i o n  t h a t  V  l  
t h e s e  c a s e - s p e c i f i c  h o l d i n g s  t a c i t l y  o v e r t u r n e d  t h e  l o n g s t a n d -
i n g  r u l e  t h a t  t h e  v o l u n t a r i n e s s  o f  a  c o n f e s s i o n  i s  a  m a t t e r  f o r  
i n d e p e n d e n t  f e d e r a l  d e t e r m i n a t i o n .  
I n  t h e  §  2 2 5 4 ( d )  c o n t e x t ,  a s  e l s e w h e r e ,  t h e  a p p r o p r i a t e  
m e t h o d o l o g y  f o r  d i s t i n g u i s h i n g  q u e s t i o n s  o f  f a c t  f r o m  q u e s -
t i o n s  o f  l a w  h a s  b e e n ,  t o  s a y  t h e  l e a s t ,  e l u s i v e .  S e e  B o s e  
C o r p .  v .  C o n s u m e r s  U n i o n  o f  U n i t e d  S t a t ; ; : Tn c . ,  - - U~ .  
- - ( 1 9 8 4 ) ;  B a u m g a r t n e r  v .  U n i t e d  S t a t e s ,  3 2 2  U .  S .  6 6 5 ,  
6 7 1  ( 1 9 4 4 ) .  A  f e w  p r ~ c i p l e s ,  h o w e v e r ,  a r e  b y  n o w  w e l l  e s -
t a b l i s h e d .  F o r  e x a m p l e ,  t h a t  a n  i s s u e  i n v o l v e s  a n  i n q u i r y  
i n t o  s t a t e  o f  m i n d  i s  n o t  a t  a l l  i n c o n s i s t e n t  w i t h  t r e a t i n g  i t  a s  
l _ n  q u e s t i o n  o f  f a c t .  S e e ,  e .  g . ,  M a g g i o  v .  F u l f o r d ,  s u p r a .  
E q u a l l y  c l e a r l y ,  a n  i s s u e  d o e s  n o t  l o s e  i t s  f a c t u a l  c h a r a c t e r  
m e r e l y  b e c a u s e  i t s  r e s o l u t i o n  i s  d i s p o s i t i v e  o f  t h e  u l t i m a t e  
c o n s t i t u t i o n a l  q u e s t i o n .  S e e  D a y t o n  B o a r d  o f  E d u c a t i o n  v .  
B r i n k m a n ,  4 4 3  U .  S .  5 2 6 ,  5 3 4  ( 1 9 7 9 )  ( f i n d i n g  o f  i n t e n t  t o  d i s -
c r i m i n a t e  s u b j e c t  t o  " c l e a r l y  e r r o n e o u s "  s t a n d a r d  o f  r e v i e w ) .  
B u t  b e y o n d  t h e s e  e l e m e n t a l  p r o p o s i t i o n s ,  n e g a t i v e  i n  f o r m ,  
t h e  C o u r t  h a s  y e t  t o  a r r i v e  a t  " a  r u l e  o r  p r i n c i p l e  t h a t  w i l l  
u n e r r i n g l y  d i s t i n g u i s h  a  f a c t u a l  f i n d i n g  f r o m  a  l e g a l  c o n -
c l u s i o n . "  P u l l m a n  S t a n d a r d  v .  S w i n t ,  4 5 6  U .  S .  2 7 3 ,  2 8 8  
( 1 9 8 2 ) .  
P e r h a p s  m u c h  o f  t h e  d i f f i c u l t y  i n  t h i s  a r e a  s t e m s  f r o m  t h e  
p r a c t i c a l  t r u t h  t h a t  t h e  d e c i s i o n  t o  l a b e l  a n  i s s u e  a  " q u e s t i o n  
o f  l a w , "  a  " q u e s t i o n  o f  f a c t , "  o r  a  " m i x e d  q u e s t i o n  o f  l a w  a n d  
f a c t "  i s  s o m e t i m e s  a s  m u c h  a  m a t t e r  o f  a l l o c a t i o n  a s  i t  i s  o f  
a n a l y s i s .  S e e  H .  M o n a g h a n ,  C o n s t i t u t i o n a l  F a c t  R e v i e w ,  8 5  
C o l u m .  L .  R e v .  2 2 9  ( 1 9 8 5 ) .  A t  l e a s t  i n  t h o s e  i n s t a n c e s  i n  
w h i c h  C o n g r e s s  h a s  n o t  s p o k e n  a n d  i n  w h i c h  t h e  i s s u e  f a l l s  
s o m e w h e r e . i f ( b e t w e e n  a  p r i s t i n e  l e g a l  s t a n d a r d  a n d  a  s i m p l e  
h i s t o r i c a l  f a c t ,  t h e  f a c t / l a w  d i s t i n c t i o n  a t  t i m e s  h a s  t u r n e d  o n  
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a  d e t e r m i n a ~ i o n  t h a t ,  a s  a  m a t t e r  o f  t h e  s o u n d  a d m i n i s t r a t i o n  
o f  j u s t i c e ,  o n e  j u d i c i a l  a c t o r  i s  b e t t e r  p o s i t i o n e d  t h a n  a n o t h e r  
t o  d e c i d e  t h e  i s s u e  i n  q u e s t i o n .  W h e r e ,  f o r  e x a m p l e , xa s  i n  
t h e  F i r s t - A m e n d m e n t  l i b e l  c o n t e x t ,  t h e  r e l e v a n t  l e g a l  p r i n c i -
p l e  c a n o e  g i v e n  m e a n i n g  o n l y  t h r o u g h  i t s  a p p l i c a t i o n  t o  t h e  
p a r t i c u l a r  c i r c u m s t a n c e s  o f  a  c a s e
1  
t h e  C o u r t  h a s  b e e n  r e l u c -
t a n t  t o  g i v e  t h e  t r i e r  o f  f a c t ' s  c o n c l u s i o n s  p r e s u m p t i v e  f o r c e  
a n d ,  i n  s o  d o i n g ,  s t r i p  a  f e d e r a l  a p p e l l a t e  c o u r t  o f  i t s  p r i m a r y  
f u n c t i o n  a s  a n  e x p o s i t o r  o f  l a w .  S e e  B o s e  C o r p .  v .  C o n s u m -
e r s  U n i o n  o f  U .  S . ,  I n c . ,  - - U .  S . , " a t = - - .  S i m i l a r l y ,  o n  
r a r e  o c c a s i o n s  i n  y e a r s  p a s t  t h e  C o u r t  h a s  j u s t i f i e d  i n d e -
p e n d e n t  f e d e r a l  o r  a p p e l l a t e  r e v i e w  a s  a  m e a n s  o f  c o m p e n s a t -
i n g  f o r  " p e r c e i v e d  s h o r t c o m i n g s  o f  t h e  t r i e r  o f  f a c t  b y  m e a n s  
o f  b i a s  o r  s o m e  o t h e r  f a c t o r .  .  . .  "  I d . ,  a t  - - ( R E H N Q U I S T ,  
J . ,  d i s s e n t i n g ) .  S e e ,  e .  g . ,  H a y n e s  v .  W a s h i n g t o n ,  3 7 3  
U .  S . ,  a t  5 1 6 ;  W a t t s  v .  I n d i a n a ,  3 3 8  U .  S .  4 9 ,  5 2  ( 1 9 4 9 )  ( o p i n -
i o n  o f  F r a n k f u r t e r ,  J ) .  C f .  N o r r i s  v .  A l a b a m a ,  2 9 4  U .  S .  
·  5 8 7  ( 1 9 3 5 ) .  
I n  c o n t r a s t ,  o t h e r  c o n s i d e r a t i o n s  o f  t e n  s u g g e s t  t h e  a p p r o -
p r i a t e n e s s  o f  r e s o l v i n g  c l o s e  q u e s t i o n s  c o n c e r n i n g  t h e  s t a t u s  
o f  a n  i s s u e  a s  o n e  o f  " l a w "  o r  " f a c t "  i n  f a v o r  o f  e x t e n d i n g  
d e f e r e n c e  t o  t h e  t r i a l  c o u r t .  W h e n ,  f o r  e x a m p l e ,  t h e  i s s u e  
i n v o l v e s  t h e  c r e d i b i l i t y  o f  w i t n e s s e s  a n d  t h e r e f o r e  t u r n s  
l a r g e l y  o n  a n  e v a l u a t i o n  o f  d e m e a n o r ,  t h e r e  a r e  c o m p e l l i n g  
a n d  f a m i l i a r  j u s t i f i c a t i o n s  f o r  l e a v i n g  t h e  p r o c e s s  o f  a p p l y i n g  
l a w  t o  f a c t  t o  t h e  t r i a l  c o u r t  a n d  a c c o r d i n g  i t s  d e t e r m i n a t i o n s  
p r e s u m p t i v e  w e i g h t .  P a t t o n  v .  Y o u n t ,  s u p r a ,  a n d  W a i n -
w r i g h t  v .  W i t t ,  s u p r a ,  a r e  i l l u s t r a t i v e .  T h e r e  t h e  C o u r t  
s t r e s s e d  t h a t  t h e  s t a t e  t r i a l  j u d g e  i s  i n  a ·  p o s i t i o n  t o  a s s e s s  
j u r o r  b i a s  t h a t  i s  f a r  s u p e r i o r  t o  t h a t  o f  f e d e r a l  j u d g e s  r e v i e w -
i n g  a n  a p p l i c a t i o n  f o r  a  w r i t  o f  h a b e a s  c o r p u s .  P r i n c i p a l l y  
f o r  t h a t  r e a s o n ,  t h e  d e c i s i o n s  h e l d ,  j u r o r  b i a s  m e r i t s  t r e a t -
m e n t  a s  a  " f a c t u a l  i s s u e "  w i t h i n  t h e  m e a n i n g  o f §  2 2 5 4 ( d )  n o t -
w i t h s t a n d i n g  t h e  i n t i m a t e  c o n n e c t i o n  b e t w e e n  s u c h  d e t e r -
m i n a t i o n s  a n d  t h e  c o n s t i t u t i o n a l  g u a r a n t e e  o f  a n  i m p a r t i a l  
j u r y .  
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F o r  s e v e r a l  r e a s o n s  w e  t h i n k  t h a t  i t  w o u l d  b e  i n a p p r o p r i -
a t e  t o  a b a n d o n  t h e  C o u r t ' s  l o n g s t a n d i n g  p o s i t i o n  t h a t  t h e  u l t i -
m a t e  q u e s t i o n  o f  t h e  a d m i s s i b i l i t y  o f  a  c o n f e s s i o n  m e r i t s  
t r e a t m e n t  a s  a  l e g a l  i n q u i r y  r e q u i r i n g  p l e n a r y  f e d e r a l  r e v i e w .  
W e  n o t e  a t  t h e  o u t s e t  t h a t  w e  d o  n o t  w r i t e  o n  a  c l e a n  s l a t e .  
" V e r y  w e i g h t y  c o n s i d e r a t i o n s  u n d e r l i e  t h e  p r i n c i p l e  t h a t  
c o u r t s  s h o u l d  n o t  l i g h t l y  _o v e r r u l e  p a s t  d e c i s i o n s . "  M  o r a g n e  
v .  S t a t e s  M a r i n e  L i n e s ,  I n c . ,  3 9 8  U .  S .  3 7 5 ,  4 0 3  ( 1 9 7 0 ) .  
T h u s ,  e v e n  a s s u m i n g  t h a t  c o n t e m p o r a r y  c o n s i d e r a t i o n s  s u p -
p o r t e d  r e s p o n d e n t ' s  c o n s t r u c t i o n  o f  t h e  s t a t u t e ,  n e a r l y  a  h a l f  
c e n t u r y  o f  u n w a v e r i n g  p r e c e d e n t  w e i g h s  h e a v i l y  a g a i n s t  a n y  
s u g g e s t i o n  t h a t  w e  n o w  d i s c a r d  t h e  s e t t l e d  r u l e  i n  t h i s  a r e a .  
M o r e o v e r ,  a s  p r e v i o u s l y  n o t e d ,  C o n g r e s s  p a t t e r n e d §  2 2 5 4 ( d )  
a f t e r  T o w n s e n d  v .  S a i n ,  s u p r a ,  a  c a s e  t h a t  c l e a r l y  a s s u m e d  
t h a t  t h e  v o l u n t a r i n e s s  o f  a  c o n f e s s i o n  w a s  a n  i s s u e  f o r  i n d e - .  
p e n d e n t  f e d e r a l  d e t e r m i n a t i o n .  T h u s ,  n o t  o n l y  a r e  s t a r e  d e -
c i s i s  c o n c e r n s  c o m p e l l i n g ,  b u t ,  u n l i k e  i n  M a r s h a l l  v .  L o n s -
b u r g e r ,  s u p r a ,  R u s h e n  v .  S p a i n ,  s u p r a ,  o r  a n y  o f  o u r  o t h e r  
r e c e n t  §  2 2 5 4 ( d )  c a s e s ,  i n  t h e  c o n f e s s i o n  c o n t e x t  w e  h a v e  t h e  
b e n e f i t  o f  s o m e  c o n g r e s s i o n a l  g u i d a n c e  i n  r e s o l v i n g  w h e t h e r  
t h e  d i s p u t e d  i s s u e  f a l l s  o u t s i d e  o f  t h e  s c o p e  o f  t h e  §  2 2 5 4 ( d )  
p r e s u m p t i o n .  A l t h o u g h ,  t h e  h i s t o r y  o f  t h a t  p r o v i s i o n  i s  n o t  
w i t h o u t  i t s  a m b i g u i t i e s ,  i t  i s  c e r t a i n l y  c l e a r  e n o u g h  t o  t i p  t h e  
s c a l e s  i n  f a v o r  o f  t r e a t i n g  t h e  v o l u n t a r i n e s s  o f  a  c o n f e s s i o n  a s  
b e y o n d  t h e  r e a c h  o f §  2 2 5 4 ( d ) .  
I n  a d d i t i o n  t o  c o n s i d e r a t i o n s  o f  s t a r e  d e c i s i s  a n d  c o n g r e s -
s i o n a l  i n t e n t ,  t h e  n a t u r e  o f  t h e  i n q u i r y  i t s e l f  l e n d s  s u p p o r t  t o  
t h e  c o n c l u s i o n  t h a t  " v o l u n t a r i n e s s "  i s  a  l e g a l  q u e s t i o n  m e r i t -
i n g  i n d e p e n d e n t  c o n s i a e r a t i o n  i n  a  f e d e r a l  h a b e a s  c o r p u s  p r o -
c e e d i n g .  A l t h o u g h  s o m e t i m e s  f r a m e d  a s  a n  i s s u e  o f  " p s y c h o -
l o g i c a l  f a c t , "  C u l o m b e  v .  C o n n e c t i c u t ,  3 6 7  U .  S . ,  a t  6 0 3 ,  t h e  
d i s p o s i t i v e  q u e s t i o n  o f  t h e  v o l u n t a r i n e s s  o f  a  c o n f e s s i o n  h a s  
a l w a y s  h a d  a  u n i q u e l y  l e g a l  d i m e n s i o n .  I t  i s  t e l l i n g  t h a t  i n  
c o n f e s s i o n  c a s e s  c o m i n g  f r o m  t h e  S t a t e s ,  t h i s  C o u r t  h a s  c o n -
s i s t e n t l y  l o o k e d  t o  t h e  D u e  P r o c e s s  C l a u s e  o f  t h e  F o u r t e e n t h  
A m e n d m e n t  t o  t e s t  a d m i s s i b i l i t y .  S e e ,  e .  g . ,  M i n c e y  v .  A r i -
~ 
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z o n a ,  4 3 7  U .  S . ,  a t  4 0 2 .  T h e  l o c u s  o f  t h e  r i g h t  i s  s i g n i f i c a n t  
b e c a u s e  i t  r e f l e c t s  t h e  C o u r t ' s  c o n s i s t e n t l y  h e l d  v i e w  t h a t  t h e  
a d m i s s i b i l i t y  o f  a  c o n f e s s i o n  t u r n s  a s  m u c h  o n  w h e t h e r  t h e  
t e c h n i q u e s  f o r  e x t r a c t i n g  t h e  s t a t e m e n t s ,  a s  a p p l i e d  t o  t h i s  
s u s p e c t ,  a r e  c o m p a t i b l e  w i t h  a  s y s t e m  t h a t  p r e s u m e s  i n n o -
c e n c e  _a n d  a s s u r e s  t h a t  a  c o n v i c t i o n  w i l l  n o t  b e  s e c u r e d  b y  i n -
q u i s i t o r i a l  m e a n s  a s  o n  w h e t h e r  t h e  d e f e n d a n t ' s  w i l l  w a s  i n  
f a c t  o v e r b o r n e .  S e e ,  e . g . ,  G a l l e g o s  v .  C o l o r a d o ,  3 7 0  U .  S .  
4 9 ,  6 1  ( 1 9 6 1 )  ( s u g g e s t i n g  t h a t  " a  c o m p o u n d  o f  t w o  i n f l u e n c e s "  
r e q u i r e s  t h a t  s o m e  c o n f e s s i o n s  b e  c o n d e m n e d ) ;  C u l o m b e  v .  
C o n n e c t i c u t ,  3 6 7  U .  S . ,  a t  6 0 4  (  d e s c r i b i n g  v o l u n t a r i n e s s  a s  a n  
" a m p h i b i a n " ) .  T h i s  h y b r i d  q u a l i t y  o f  t h e  v o l u n t a r i n e s s  i n -
q u i r y 4 ,  s u b s u m i n g ,  a s  i t  d o e s ,  a  " c o m p l e x  o f  v a l u e s , "  B l a c k -
b u r n  v .  A l a b a m a ,  3 6 1  U .  S . ,  a t  2 0 7 ,  i t s e l f  m i l i t a t e s  a g a i n s t  
t r e a t i n g  t h e  q u e s t i o n  a s  o n e  o f  s i m p l e  h i s t o r i c a l  f a c t .  
P u t t i n g  t o  o n e  s i d e  w h e t h e r  " v o l u n t a r i n e s s "  i s  a n a l y t i c a l l y  
m o r e  a k i n  t o  a  f a c t  o r  a  l e g a l  c o n c l u s i o n ,  t h e  p r a c t i c a l  c o n s i d -
e r a t i o n s  t h a t  h a v e  l e d  u s  t o  f i n d  o t h e r  i s s u e s  w i t h i n  t h e  s c o p e  
o f  t h e  §  2 2 5 4 (  d )  p r e s u m p t i o n  a r e  a b s e n t  i n  t h e  c o n f e s s i o n  c o n -
t e x t .  F i r s t ,  u n l i k e  t h e  i m p a r t i a l i t y  o f  a  g i v e n  j u r o r ,  P a t t o n  
v .  Y o u n t ,  - - U .  S . ,  a t  - - ,  o r  c o m p e t e n c y  t o  s t a n d  t r i a l ,  
M a g g i o  v .  F u l f o r d ,  - - U .  S . ,  - - ,  a s s e s s m e n t s  o f  c r e d i b i l -
i t y  a n d  d e m e a n o r  a r e  n o t  c r u c i a l  t o  t h e  p r o p e r  r e s o l u t i o n  o f  
t h e  u l t i m a t e  i s s u e  o f  " v o l u n t a r i n e s s . "  O f  c o u r s e ,  s u b s i d i a r y  
q u e s t i o n s ,  s u c h  a s  t h e  l e n g t h  a n d  c i r c u m s t a n c e s  o f  t h e  i n -
t e r r o g a t i o n ,  t h e  d e f e n d a n t ' s  p r i o r  e x p e r i e n c e  w i t h  t h e  l e g a l  
p r o c e s s ,  a n d  f a m i l i a r i t y  w i t h  t h e  M i r a n d a  w a r n i n g s ,  o f t e n  
r e q u i r e  t h e  r e s o l u t i o n  o f  c o n f l i c t i n g  t e s t i m o n y  b y  t h e  p o l i c e  
a n d  t h e  d e f e n d a n t .  T h e  l a w  i s  t h e r e f o r e  c l e a r  t h a t  s t a t e -
•  T h e  v o l u n t a r i n e s s  r u b r i c  h a s  b e e n  v a r i o u s l y  c o n d e m n e d  a s  " u s e l § § . , "  
P a u l s o n ,  T h e  F o u r t e e n t h  A m e n d m e n t  a n d  t h e  T h i r d  D e g r e e ,  6  S t a n .  L .  
R e v .  4 1 1 ,  4 3 0  ( 1 9 5 4 ) ,  " p e r p l e x i n g , "  G r a n o ,  V o l u n t a r i n e s s ,  F r e e  W i l l ,  a n d  
t h e  L a w  o f  C o n f e s s i o n s ,  6 5  V a .  L .  R e v .  8 5 9 ,  8 6 3  ( 1 9 7 9 ) ,  a n d  " l e g a l  ' d o u b l ~  
t e ! ! s _ ' "  A .  B e i s e l ,  C o n t r o l  O v e r  I l l e g a l  E n f o r c e m e n t  o f  t h e  C r i m i n a l  L a w :  
R o l e  o f  t h e  S u p r e m e  C o u r t  4 8  ( 1 9 5 5 ) .  S e e  g e n e r a l l y ,  Y .  K a m i s a r ,  P o l i c e  
I n t e r r o g a t i o n s  a n d  C o n f e s s i o n s  1 - 2 5  ( 1 9 8 0 ) .  
. . .  
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-
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1 3  
c o u r t  f i n d i n g s  o n  s u c h  m a t t e r s  a r e  c o n c l u s i v e  o n  t h e  h a b e a s  
c o u r t  i f  f a i r l y  s u p p o r t e d  i n  t h e  r e c o r d  a n d  i f  t h e  o t h e r  c i r c u m -
s t a n c e s  e n u m e r a t e d  i n  §  2 2 5 4 ( d )  a r e  i n a p p l i c a b l e .  B u t  o n c e  
s u c h  u n d e r l y i n g  f a c t u a l  i s s u e s  h a v e  b e e n  r e s o l v e d ,  a n d  t h e  
m o m e n t  c o m e s  f o r  d e t e r m i n i n g  w h e t h e r ,  u n d e r  t h e  t o t a l i t y  o f  
t h e  c i r c u m s t a n c e s ,  t h e  c o n f e s s i o n  w a s  o b t a i n e d  i n  a  m a n n e r  
c o n s i s t e n t  w i t h  t h e  C o n s t i t u t i o n ,  t h e  s t a t e - c o u r t  j u d g e  i s  n o t  
i n  a n  a p p r e c i a b l y  b e t t e r  p o s i t i o n  t h a n  t h e  f e d e r a l  h a b e a s  
c o u r t  t o  m a k e  t h a t  d e t e r m i n a t i o n .  
S e c o n d ,  t h e  a l l o c u t i o n  o f  a  g u i l t y  p l e a ,  M a r s h a l l  v .  L o n s -
b u r g e r ,  s u p r a ,  t h e  a d j u d i c a t i o n  o f  c o m p e t e n c y  t o  s t a n d  t r i a l ,  
M a g g i o  v .  F u l f o r d ,  s u p r a ,  a n d  t h e  d e t e r m i n a t i o n  o f  j u r o r  
b i a s ,  W a i n w r i g h t  v .  W i t t ,  s u p r a ,  t a k e  p l a c e  i n  o p e n  c o u r t  o n  a  
f u l l  r e c o r d .  I n  m a r k e d  c o n t r a s t ,  t h e  c r i t i c a l  e v e n t s  s u r -
r o u n d i n g  t h e  t a k i n g  o f  a  c o n f e s s i o n  a l m o s t  i n v a r i a b l y  o c c u r  
i n  a  s e c r e t  a n d  i n h e r e n t l ~ o e r c i v e  e n v i r o n m e n t .  M i -
r a n d a  v .  A r i z o n a ,  3 8 4  U - .  s : ; a (  3 5 8 .  T h e s e  c i r c u m s t a n c e s ,  
s t a n d i n g  a l o n e ,  c a n n o t  b e  d i s p o s i t i v e  o f  t h e  q u e s t i o n  w h e t h e r  
a  p a r t i c u l a r  i s s u e  f a l l s  w i t h i n  t h e  r e a c h  o f  §  2 2 5 4 ( d ) .  H o w -
e v e r ,  t o g e t h e r  w i t h  t h e  i n e v i t a b l e  a n d  u n d e r s t a n d a b l e  r e l u c -
t a n c e  t o  e x c l u d e  a n  o t h e r w i s e  r e l i a b l e  a d m i s s i o n  o f  g u i l t ,  
J a c k s o n  v .  D e n n o ,  3 7 8  U .  S .  3 6 8 ,  3 8 1  ( 1 9 6 3 ) ,  t h e y  e l e v a t e  t h e  
r i s k  t h a t  e r r o n e o u s  r e s o l u t i o n  o f  t h e  v o l u n t a r i n e s s  q u e s t i o n  
m i g h t  i n a d v e r t a n t l y  f r u s t r a t e  t h e  p r o t e c t i o n  o f  t h e  f e d e r a l  
r i g h t .  S e e  H a y n e s  v .  W a s h i n g t o n ,  3 7 3  U .  S .  a t ,  5 1 6  ( 1 9 6 3 ) ;  
W a r d  v .  T e x a s ,  3 1 6  U .  S .  5 4 7  ( 1 9 4 2 ) .  W e  r e i t e r a t e  o u r  c o n -
f i d e n c e  t h a t  s t a t e  j u d g e s ,  n o  l e s s  t h a n  t h e i r  f e d e r a l  c o u n t e r -
p a r t s ,  w i l l  p r o p e r l y  d i s c h a r g e  t h e i r  d u t y  t o  p r o t e c t  t h e  c o n -
s t i t u t i o n a l  r i g h t s  o f  c r i m i n a l  d e f e n d a n t s .  W e  n o t e  o n l y  t h a t  
i n  t h e  c o n f e s s i o n  c o n t e x t  i n d e p e n d e n t  f e d e r a l  r e v i e w  h a s  t r a -
d i t i o n a l l y  p l a y e d  a n  i m p o r t a n t  p a r a l l e l  r o l e  i n  p r o t e c t i n g  t h e  
r i g h t s  a t  s t a k e  w h e n  t h e  p r o s e c u t i o n  s e c u r e s  a  c o n v i c t i o n  
t h r o u g h  t h e  d e f e n d a n t ' s  o w n  a d m i s s i o n s .  
I V  
A f t e r  d e f e n d i n g  a t  l e n g t h  i t s  c o n c l u s i o n  t h a t  t h e  v o l u n t a r i -
•  
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n e s s  o f  a  c o n f e s s i o n  w a s  e n t i t l e d  t o  t h e  §  2 2 5 4 ( d )  p r e s u m p -
t i o n ,  a n d  a f t e r  c a r e f u l l y  a n a l y z i n g  t h e  p e t i t i o n e r ' s  c o n f e s s i o n  
u n d e r  t h a t  s t a n d a r d ,  t h e  C o u r t  o f  A p p e a l s  s u g g e s t e d  i n  a  
b r i e f  f o o t n o t e  t h a t  i t  " w o u l d  r e a c h  t h e  s a m e  r e s u l t "  e v e n  
w e r e  i t  t o  g i v e  t h e  i s s u e  p l e n a r y  c o n s i d e r a t i o n .  7 4 1  F .  2 d ,  a t  
1 4 6 7 ,  n .  2 1 .  I n a s m u c h  a s  i t  i s  n o t  c l e a r  f r o m  t h i s  l a n g u a g e  
t h a t  t h e  c o u r t  d i d  i n  f a c t  i n d e p e n d e n t l y  e v a l u a t e  t h e  a d m i s s i -
b i l i t y  o f  t h e  c o n f e s s i o n ,  a n d  b e c a u s e ,  i n  a n y  e v e n t ,  w e  t h i n k  
t h a t  t h e  c a s e  w a r r a n t s  f u l l e r  a n a l y s i s  u n d e r  t h e  a p p r o p r i a t e  
s t a n d a r d ,  w e  r e v e r s e  t h e  d e c i s i o n  b e l o w  a n d  r e m a n d  f o r  f u r -
t h e r  p r o c e e d i n g s  c o n s i s t e n t  w i t h  t h i s  o p i n i o n .  
I t  i s  s o  o r d e r e d .  
--
. t h t p r m u  ( J I ' 1 1 t t t  d  t f { t  ~ . i t a t t •  
C H A M I S E R S  o , -
. J U S T I C E  w  . . .  J .  e R E N N A N ,  J R .  
- - - ~  J .  Q I .  2 0 f f e , . ,  
N o v e m b e r  1 4 ,  1 9 8 5  
N o .  8 4 - 5 7 8 6  
M i l l e r  v .  F e n t o n  
D e a r  S a n d r a ,  
I  a g r e e .  
S i n c e r e l y ,  
( l J (  
J u s t i c e  O ' C o n n o r  
C o p i e s  t o  t h e  C o n f e r e n c e  
/  
-C H A M B E R S  O F  
J U S T I C E  J O H N  P A U L  S T E V E N S  
-
. i l u p u n u  < q o m t  & t f  t l f t  ~ . i ' m t t s  
' 1 u ! f m g h t n ,  ~ .  < l f .  2 1 T p ' l ,  
N o v e m b e r  1 4 ,  1 9 8 5  
R e :  M i l l e r  v .  F e n t o n  - 8 4 - 5 7 8 6  
D e a r  S a n d r a :  
P l e a s e  j o i n  m e .  
R e s p e c t f u l l y ,  
) l  
J u s t i c e  O ' C o n n o r  
C o p i e s  t o  t h e  C o n f e r e n c e  
-C H A M l ! S E F I S  O f '  
-
~ t t p r t m . t  ( ! J o u r l  o f  t J r t  1 u r i t t b  ~ h d t •  
' D l a e } r i n g h t n .  ~ .  Q J .  2 1 l p ' l - ~  
J U S T I C E  T H U R G O O D  M A R S H A L L  
N o v e m b e r  1 5 ,  1 9 8 5  
R e :  N o .  8 4 - 5 7 8 6  - M i l l e r  v .  F e n t o n  
D e a r  S a n d r a :  
P l e a s e  j o i n  m e .  
J u s t i c e  0
1
C o n n o r  
c c :  T h e  C o n f e r e n c e  
S i n c e r e l y ,  
3 " t .  
.  
T . M  .  
'  
✓ 
C H A M B E R S  O F  
J U S T I C E  B Y R O N  R .  W H I T E  
-
-
i l u p - r t m t  < ! } 0 1 t r l  o f  t l r t  ~ t b  i \ b t i t . 6 '  
' 1 u f t i n g t t m .  ~ .  < ! } .  2 l l f f e ' ! ~  
N o v e m b e r  1 5 ,  1 9 8 5  
R e :  8 4 - 5 7 8 6  - M i l l e r  v .  F e n t o n  
D e a r  S a n d r a ,  
P l e a s e  j o i n  m e .  
S i n c e r e l y  y o u r s ,  
A v ~  
J u s t i c e  O ' C o n n o r  
C o p i e s  t o  t h e  C o n f e r e n c e  
--
. h p r m u  ( f + o n r t  o f  t i { ~  ~ a  , J t a t t •  
- u ~  ~ - ( f + .  2 ' l l f f e " ,  
C H A M 9 E R S  0 1 "  
J U S T I C E  H A R R Y  A .  B L A C K M U N  
R e :  N o .  8 4 - 5 7 8 6 ,  M i l l e r  v .  F e n t o n  
D e a r  S a n d r a :  
P l e a s e  j o i n  m e .  
J u s t i c e  O ' C o n n o r  
c c :  T h e  C o n f e r e n c e  
S i n c e r e l y ,  
✓~ 
N o v e m b e r  1 8 ,  1 9 8 5  
-C H A M B E R S  O F  
J U S T I C E  S A N D R A  D A Y  O ' C O N N O R  
-
~ u . ; r : r t m t  < ! t l l 1 l r f  d  t 4 t  ' J n i t t h  ~ t a i t . i l '  
J h t , g l t m g t c n ,  ~ .  < I t ,  2 . l l ~ J ! ,  
N o v e m b e r  1 9 ,  1 9 8 5  
R e :  8 4 - 5 7 8 6  M i l l e r  v .  F e n t o n  
D e a r  L e w i s ,  
V  
Y o u r  s u g g e s t i o n  i s  a  g o o d  o n e  a n d  I  w i l l  
i n c o r p o r a t e  i t  i n  t h e  n e x t  c i r c u l a t i o n .  
S i n c e r e l y ,  
s ~  
J u s t i c e  P o w e l l  
. . . . . . .  
-
-
N o v e m b e r  1 9 ,  1 9 8 5  
8 4 - 5 7 8 6  M i l l e r  v .  F e n t o n  
D e a r  S a n d r a :  
n  I  t h i n k  y o u r  o p i n i o n  i s  e x c e l l e n t ,  a n d  w i l l  j o i n  
i t •  m  
I  d o  h a v e  o n e  s u g g e s t i o n  t h a t  I  w o u l d  a p p r e c i a t e  
y o u r  c o n s i d e r i n g .  O n  p .  1 0  y o u  c i t e  B o s e  C o r p .  i n  t h e  f i r s t  
f u l l  s e n t e n c e ,  r e f e r r i n g  t o  i t s  a p p l i c a t i o n  i n  t h e  " F i r s t -
A m e n d m e n t  l i b e l  c o n t e x t " .  I t  w o u l d  b e  h e l p f u l ,  I  t h i n k ,  i f  
i t  w e r e  m a d e  c l e a r  t h a t  B o s e  i n v o l v e d  t h e  q u e s t i o n  w h e t h e r  
t h e r e  w a s  m a l i c e  i n  a  S u l l i v a n  v .  N e w  Y o r k  T i m e s  t y p e  l i b e l  
c a s e .  I  a m  n o t  a t  a l l  s u r e  t h a t  t h e  B o s e  s t a n d a r d  o f  a p p e l -
l a t e  r e v i e w  w o u l d  a p p l y  i n  e v e r v  l i b e l  c a s e .  C f .  D u n  &  
B r a d s t r e e t .  Y o u r  s e n t e n c e  c o u l d  b e  c l a r i f i e d  b y  a d d i n g  a  
f e w  w o r d s  - p o s s i b l y  a s  f o l l o w s :  
" W h e r e ,  f o r  e x a m p l e ,  t h e  q u e s t i o n  i s  w h e t h e r  ~ 
t h e r e  w a s  m a 1 5 . c e  i n  a  F i r s t  A m e n d m e n t  l i b e l  a  
~ a s e ,  . . . .  n  
I  w i l l  j o i n  y o u r  o p i n i o n  w h e t h e r  o r  n o t  y o u  a c c e p t  
m y  s u g g e s t i o n .  
J u s t i c e  O ' C o n n o r  
l f p / s s  
S i n c e r e l y ,  _  
--
N o v e m b e r  1 9 ,  1 9 8 5  
8 4 - 5 7 8 6  M i l l e r  v .  F e n t o n  
D e a r  S a n d r a :  
P l e a s e  i o i n  m e .  
J u s t i c e  O ' C o n n o r  
l f p / s s  
c c :  T h e  C o n f e r e n c e  
S t n c e r e l y ,  
•  
8 4 - 5 7 8 6  M i l l e r  v .  F e n t o n  ( A n n e )  
S O C  f o r  t h e  C o u r t  1 0 / 1 9 / 8 5  
1 s t  d r a f t  1 1 / 1 4 / 8 5  
2 n d  d r a f t  1 1 / 2 1 / 8 5  
H A B  1 1 / 1 5 / 8 5  
J o i n e d  b y  J P S  1 1 / 1 4 / 8 4  
T M  1 1 / 1 5 / 8 5  
B R W  1 1 / 1 5 / 8 5  
L F P  1 1 / 1 9 / 8 5  
C J  1 1 / 2 7 / 8 5  
W H R  d i s s e n t i n g  
1 s t  d r a f t  1 1 / 2 0 / 8 5  
2 n d  d r a f t  1 1 / 2 2 / 8 5  
L e t t e r  t o  S O C  1 1 / 1 9 / 8 5  
-
